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CHAPTER I
INTRODUCTION
This study will attempt to bring together ideas from
.three areas of research; small grbup research, research on
power and influence, and research on judicial behavior,
The focus of the study will be the Michizan Supreme Court,
which will be viewed as a small group., Taken from this
perspective, small grou§ theory generates general ideas
about behavior which can be applied to the'Court's be-
havior and investigated. The specific phenomena we will
be focusing upon is power and influence., Studies of power
and influence will form the theoretical background from
which we will draw concepts and perspectives which will
then be applied to judicial behavior, Specifically, the
aim of this study is to analyze power and influence pat-
terns and relationships in the Michigzan Supreme Court,

viewed as a small gzroup.
Studies of Judicial Behavior

Studies of judicial behavior are of relatively re-
cent origin. The first important work in this area was

Pritchett's study of the Roosevelt Court in 1948.1 wnile

1c, Herman Pritchett., The Roosevelt Court: A Study
in Judicial Politics and Values, 1937-1947, (New York:
¥MacMillan, 1948.)
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research of judicial behavior has increased greatly since
1948, the gfeatest proportion of thesé studies focus upon
the U.S. Supreme Court, while other courts have been some-
vhat neglected. A few recent studies focus upon the U.S.
appellate courts, and others have been concerned with the
trial courts., Even fewer studies have been concerned with
the state courts, even their supreme courts, In addition to
this restricted area of focus, there are a great many as-
vects of behavior that have not been examined, or examined
only briefly., One of these aspects is the power and in-
fluence relations between court members and the general
court pattern of power and influence. This study will at-
tempt to explore this aspect of vbehavior that has received
little aiténtion. The Michigan Supreme Court will be the
small group which will be investigated, and it has not
been extensively studied,

An analysis of judicial behavior literature would
reveal that most studies fall into one of four general cat-
egories, These are: 1l.) the relationship of background
factors to judicial decision-making, 2,) the relationship
of attitudes to judicial decision-making, 3.) the predic-
tion of judicial decisions and &4,) the analysis of bloc
patterns, subgroup formation, and interaction on collegial
courts, |

The first category consists of studies in which an
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attempt is made to find.a relationship between background
characteristics of the judge and his decision-making or
voting tendencies. Some of the factors investigated have
been political party, social background, social class,
father's occupation, educational background, religious
affiliation, and ethnic background.‘ tudies by Schmid-

2 angd Nagel3 are typical of this type of investiga-

hauser
tion. The assumption here is that the various background
factors are determinitive, to some degree, of the decision-
making tendencies and voting of the judges. The second
category consists of studies which attempt to relate
attitudes of the justice to his voting record or deci-
sion-making tendencies, Attitude is measured either from
a gquestionnaire or interview of the judge or, where that

is not possible, from the voting pattern itself, by

scaling techniques. Studies by_Schubert,u Pritchett,5

2John R. Schmidhauser. "The Justices of the Supreme
Court: A Collective Portrait," in Midwest Journal of Pol-
itical Science, 3, (1959). pp. 2-&9,

. 3Stuart S, Nagel., "Testing Relations Between Jud-
icial Characteristics and Judicial Decision-Making,"
Western Political Quarterly, 15, (1962). pp, 425-437,

”Glendon Schubert, The Judicial Mind: The Attitudes
and Ideologies of Supreme Court Justices, 1946-1957.
(Evanston: Northwestern University Press, 1965),

5¢. Herman Pritchett, "Divisions of Opinion Among
Justices of the U.S. Supreme Court, 1939-1953," APSR,
35, (1941). pp. 890-898, -
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and Spaeth6 are fypical of studies in this category. Re-
cently, more sophisticated statistical techniques such

as factor analysis have been used in this type of inves-
tigation., Many of the ideas and technigues used in studies
of this type are drawn from social psychology and its
research on attitudes. The major assumption here is the
determining factor of attitudes in voting behavior. The
third category consists of studies, many of a mathematical
nature, which attempt to predict decision-making on the
basis of some factor or model drawn from attitudes, back-
ground characteristics, or previous decision-making ten-
dencies, Studies by Schubert,7 Nagel,8 and Ir{ort9 are-
typical of studies in this area. The fourth category
consists of studies which attempt to investigate behavior
patterns of the court such as bloc formation, leadership,
subgrour formation, and interaction patterns between jud-

ges and their interpersonal relationships. The present

6Harold Je. Spaeth, "An Analysis of Judicial Attitudes
in the Labor Relations Decisions of the Warren Court,*
in Journal of Politics, 25, (1963), pp., 290-311,

7Glendon Schubert, "Prediction From a Psychometric
Model," in Judicial Behavior, ed. by Glendon Schubert,
(Chicago: Rand, McNally & Co., 1964),

. 8stuart Nagel, "Testing Empirical Generalizations
in Legal Research," in Journal of legal Education, 15,
no., 4, (1963), pp. 265-381,

9Fr§d Kort. "Simultaneous Equations and Booleen
Algebra in the Analysis of Judicial Decisions," Jurimet-
rics, 28, no, 1, (Winter, 1963). pp. 143-163,
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study falls within this fourth category. It is probably
the least researched area and the most recent to receive
_attention. Some of the more’ recent studies have begun to
use the small group perspective in analysis, ie., they
have looked uﬁon the court as a small group and investi=-
gated various implications suggested from this body of
research that has been growing tremendously in the last
two decades, Ulmer, Danelski, and Snyder have been the
leading researchers in this tradition. Snyder has inves-
tigated the U,S, Supreme Court as a small group.lo She
has focused especially on how subgroups or cligues are
formed and the manner in which new justices are assimilated
into the group. Danelski has focused upon the role of

the chief justice in the group interaction process, again
in the U.,S. Supreme Cour‘c.ll In a number of articles, Ul-
mer has used the small group approach in analyzing sub-
group formation and behavior patterns on the U.S. Supreme

12

Court, In one study, he does focus on the Michigan Sup-

10z10ise C. Snyder, "The Supreme Court as a Small
Group," in Social Forces, Vol., 36, (March, 1958). pp. 232-
238,

1lpavid Danelski. "The Influence of the Chief Jus-
tice in the Decisional Process of the Supreme Court," in
The Federal Judicial System, ed. by Sheldon Goldman and
Thomas Jahnige. (New York: Holt, Rinehart and Winston, 1968).

1ZSidney Ulmer. "The Analysis of Behavior Patterns in
the U.S, Supreme Court," in Journal of Polities, 22, (1960),
pp s 629-653 .
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reme Court, but limits the study to the investigation of
leadership pattefns discerned strictly from opinion be-
havior rather than voting behavior, In fact, there are
only three major studies of the Michigan Supreme Court, only
one of which investigates interaction in the court as a
~small group.13 A more extensive review of these major stu-~
dies will be included later in this paper.

The goal of the present study, then, will be to pro-
vide the first piece of research on power and influence
relations among the justices of the Michigan Supreme Court

in recent terms.
Power, Influence, and Small Group Theory

The small group approach has generated a large body
of theoretical and empirical studies of human behavior., The
body of small group theory and research has been growing
greatly, espeéially in the last two decades, and involves
nearly every conceivable aspect of human behavior in the
group. A number of methods have been used in the accum-
ulation of this body of small group research, Field studies
of natural groups; as well as experimental studies of both
artificial and natural groups have been utilized, MNeas-

urement of the specific phenomenon under investigation

13sidney Ulmer. "Leadership in the Michigan Supreme
Court,” in Judicial Decision-Making, ed. by Glendon Schu-
bert, (Glencoe:The Free Press, 1963),
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have included both observation and questionnaire tech-
nigues, Some of the broad areas which this research has
explored are: the characteristics.of group members, char-
acteristics of the group, interpersonal relations in the
group, task performance of the group members, task per-
formance of the group, leadership, and the relation of per-
sonality factors to performance,lu Examples of some of the-
specific phenomena which have been studied include social
facilitation, group cohesion, interpersonal attraction,
conformity, interaction and communication, and power and
influence, We shall here be concerned with the power and
influence aspects of small group theory.

One might classify research findings concerning power
and influence into three broad categories: overall power
and influence structure of the group, the behavior of, and
effects upon, persons having power, and the behavior of,
and effects upon, persons subject io power.15 Research
findings iﬁdicate that small group members are generally
aware of their position within the group and act accordingly.

A power structure generally exists in most small groups, al-

% Joseph McGrath and Irwin Altman. Small Group Re-
search., (New York:; Holt, Rinehart and Winston, Inc., 1966).
op. 55-66.

15Darwin Cartwright and Alvin Zander, ed., Group Dynam-
(New York: Harper & Row, Publishers, 1968), pp, 215-

ics.
32,

n
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though the structure can change over time.16 Also, different
stuctures of power and influence can exist for different
group -tasks due to the competance factor of certain indi-
viduals as a source of power.l7 .Research also includes a
positive relationship between the possession of power and
the téndency to use it, ie.,, make influence attempts.l8 A
study by Hurwitz, Zander, and Hymnovitch19 indicates that
those with high power tend to be more liked than those with
low power; more attempts will be made to communicate with
them, and there will be a greater desire to be liked by
them, Those with high power also tend to like other higﬁs
and communicate mainly with them., In addition, high power
members communicate and interact more frequently than low
power members, and tend to receive more support for their
behavior. Those persons subjected to power, or low in
powér, tend to generally interact and communicate less, and

be liked less than high power members, Their communication

" is also likely to be mainly with highs and be of a sup-

1éRrobert Golembieski, The Small Group. (Chicago: The
University of Chicago Press, 1962), pp, 100-101,

178arola Guetzkow, (ed.), Groups, Leadership and Men.
(New York: Russel & Russel, 1963). p. 145,

28Cartwright and Zander, Group Dynamics, op. cit,.,
P 210

19Hurwitz, J.; Zander, A,; and Hymnovitch, B,, "Some
Effects of Power on the Relations Among Group Members," in
Group Dvnamics, ed, by Darwin Cartwright and Alvin Zander,
(New York: Harper & Row, Publishers, 1960),.
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portive or deferential na‘ture.20

Additionally, group mem-
bers with power tend to have more favorable attitudes to-
ward the group; higher satisfaction and involvement in it.Zl
Studies also suggest that there is a tendency for less pow-
erful members to make attempts to change the power struc-
ture of the group to a more favorable pattern. This can be
accomplished by coalition or bloc formation,22 In addition,
the group itself exerts a great deal of influence upon the
individual member, Group discussion tends to generate
pressures toward uniformity and conformity with the group
majority. Individual judgements and opinions tend to shift

and conform to majority viewpoints.z3

.Application:
The Court as a Small Group

Viewing the court as a small group provides a fresh
perspective from which to view the judicial process, The-
oretically it is rich, butlmethodologically it presenté
many difficulties, We shall discuss later the methodologiéal
aspects, but, theoretically, the largc body of literature in
small group theory vprovides many insights and ideas which
can be investigated in relation to judicial behaﬁior.

20Ccartwright and Zander, Group Dynamics, op. cit., pp.291-

297,
2lycGrath and Altman, op. cit., D. 58.

22Cartwright and Zander, Group Dynamics, op. cit., p. 231,

23Daimas Taylor, Small Groups. {(Chicago: Markham pub,
Co., 1971). p. 120,
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10

Bales defines the small group as

"Any number of persons engaged in interaction

with each other in a single face-to-face meeting

or a series of meetings, in which each membter

receives some impression or perception of each

other member distinct enough so that he can, either

at the time or in later questioning, give some

reaction to each of the others as an individual

person, even though it be only Eo recall that

the other person was present."2
Defined in this way, it is clear that the Michigan Supreme
Court, as well as other collegial bodies, can be considered
small groups. Ulmer,25 Danelski,20 Snyder,z? and others doing
research in the area of judicial behavior have found many
of the findings drawn from small group literature to be
applicable to the collegial bodies they have investigated,
We should expect to find in a court, as in any small group,
differences in power and influence between members, It
is a major assumption of this study that the decision a
judge makes in a case is a product not only of the many back-
ground factors, or his attirudes he brings to the case,
but of the influence and power of other justices and the
interpersonal relationships of justices on the court. In

conferences before decisions are made, the justices discuss

and argue the many aspects of the case, attempting, one

N 24Robert Bales, Interaction Process Analysis. (Read-
ing, Mass.: Addison, Wesley, 1950). p. 33.

25Ulmer, "Leadership." op. cit,
26Danelski, “The Chief Justice.” op. cit.

27Snyder, "The Supreme Court as a Small Group." op. cit,.
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can assume, to influence and convince others of the rea-
soning he used and the principle applicablé. Certainly, the
more powerful or influential justice will De more succes-
ful in these discussions and influence the group in the e
direction of his thinking, A justice who is able to con-
vince enough other justices of the court to agree with him
is able to transform his opinion into law, ZEssentially,
he is able to control the<environmen€. This indeed is pow-
er, We may assume it is something all justices seek,
Since a justice's vote and his opinion is his greatest re-
source and represents his final position, it should be pos-
sible from vdting and opinion patterns to get some ideas of
the existing patterhs of power and influence, It is im-
portant, therefore, to discover the overall patterns of
power and influence on a court, It is also important to
determine who are the most powerful and influential jus-
tices and to determine whether subgroups, coalitions, or blocs
are present. This is one problem with which this study
will be concerned.

This study will also focus upon the dynamic aspedts
of power and influence of an individual member, Does a
justice gain in power or influence or lose it as time passes?
Small group theory would seem to suggest that a member should
gain in influence in time. Snyder has suggested, however,

that a justice might tend to lose power and become less in-
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28 This problem will also be eXx-

fluential as time passes,
amined in this study.

It has been suggested by Ulmer?d that stability is
present in court interaction, and small group theory would

also suggest that interaciion patterns tend to stabilize

over time, However, it is possible that a number of dif-

Hh

erent, though stable, patterns exist for different types
of cases'presented as étimuli to the court, Thus, certain
justices might posses more expert power in relation to cer-
tain classes of cases and might therefore be more influen-
tial in these areas. Different patterns of influence might
be present. This paper will attempt To discover whether
vatterns of influence and power, and the patterns of sub-
groups or blocs, is the same for different case areas,

Most research on power and influence have made dis-
tinction between these two concepts., Power is often con-
sidered to be a special case of influence, Lasswell and
Kaplan define influence as the ability to affect the be-
havior of others. Power would then be influence w*h the
ability to provide sanctions for nonconformity. Many studies,

however, do not make a real distinction between power and

285nyder, "The Supreme Court as a Small Group." op.
cit.

29Sidney Ulmer. "Homeostasis in the Supreme Court,"
in Judicial Behavior, ed, by Glendon Schubert, (Chicago:
Rand McNally, 196L), '
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influence and consider them nearly synonomous, In this
study, there shall be no significant distinction made be-
tween the two concepts except for the measurement of power
by the Shpley-Shubik Power Index, This index really is a
meééuré of voting strength, Generally, power and influence

will be considered as synonomous in this paper, and no

complex theoretical distinction will be made,
Statement of Problem

The goal of the present study is to investigate as-
pects of power and influence émong justices of the Mich-
igan Supreme Court from the small group perspective, Spec-
ifically, this study.will focus on and investigate four
areas or problems:

1) Using voting behavior, the existence of blocs or
subgroups and the general everall power and influencé struc-
ture will be investigated. This essentially will be a bloc
analysis,

2) Using the Shapley-Shubik Power Index, which in-
volves voting behavior, the Inter Individual Solidarity In-
dex, which involves opinion behavior, and other simpler meas-
ures, such as percent of time in majority, an appraisal of
each justice's power and influence standings will be'made.

3) Using the same measures described above, each new

justice in the period in question will be examined %o see
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if his power and influence increased or decreased over time,
The tendency of justices to join subgroups or blocs will be
examined.

4) The patterns of power and influence, as well as
the existence of blocs and subgroups, will be related to
two substantive areas, in order to discern whether dif-
ferent patterns are present. for different areas, The pos-
sible variation of a justice's influence in relation to

certain classes of cases will also be examined.,

;
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CHAPTER II
REVIEW OF THE LITERATURE

In one of the earliest attempts to study the Court
from a small group perspective, Snyder, in her article,
"The Supreme Court as a Small Group,"l focuses on the group
processes and patterns of behavior that are present as
the Court solves problems that are presented to it, Her
data consistsAof the voting behavior of the justices in
nonunanimous cases of the U.S. Supreme Court over the
33-year period from 1921 to 1953. She investigated the
formation of subgroups or cliques on the Court, and changes
that occur in them over time, Her study was also con-
cerned with the process in which new members are in-
gested into the Court, and how they find a position with-
in it, Snyder found that the Court tended to have both
liberal and conservative cliques or subgroups, and a piv-
otal cligue or subgroup somewhere between the two. She
noted a tendency for new justices to align themselves
initially with the pivotal group, and later to move into
one of the polar subgroups., She found movement in the
justices"' position in time from the liberal to the pivot-
al to the conservative clique, but no movement in the other

direction., She also noted a tendency for the justices

lSnyder, op. cit,
15
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to move to the right as time passes,

Sidney Ulmer has written a number of articles con-
cerned with the Court as a small group. In his study,
“The Analysis of Behavior Patterns in the U.S. Supreme
Cour‘t,"2 Ulmer attempts to analyze behavior patterns and
interpersonal relations on the Court. He uses as his
data both voting and opinion behavior. Through the use
of the Shapely-Shubik Power Index, Bales Solidarity Index,
and correlation matrices, Ulmer locates grouping patterns
or blocs on the Court. In "Toward a Theory of Sub-Group
Formation in the U.S, Supreme Court,"3 Ulmer continues
where the first descriptive study left off and attempts
to get into more dynamic aspects. As he states in the
study; "while the identification and observation of bloc
tehavior in the U.S. Supreme Court is important, more at-
tention should now be given to understanding the dynamics
of such g::’ouping."}‘L He distinguishes between coalitions
and cliques, suggesting that subgroup formation in the
Court is élique. rather than coalition, formation. The
study suggests that power is not an important variable in

decision-making and subgroup formation (power as a moti-

2Ulmer, op. cit,

3Sidney-Ulmer. "Toward a Theory of Sub-Group For-
mation in the U.S, Supreme Court," in Journal of Pol-
i‘&iCS, 27, (1965): pp' 132-153.

uloc. cit., p, 152,
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vating force). Ulmer investigates three of Snyder®s pro-
positions regarding the‘CourT, finding strong support for
only one of them, 1In his article, "Homeostasis in the
Supreme Court;"5 Ulmer investigated whether particular
patterns of interaction on the Court tend to be stable.
He suggests, and finds support for, stability of power
relations on the Court. He again makes use of the Shap-
ley-Shubik Power Index, In addition to the stability of
power relations and their tendency toward homeostasis,
Ulmer suggests that the Chief Justice may play an impof-
tant part in promoting stability in the power patterns.
Danelski's study, "The Influence of the Chief Jus-
tice in the Decisional Process,"6 differs from other
judicial behavior studies from a small group perspective
in that it attempts to use data other than voting or
opinion behavior of the justices, Danelski was interes-
ted in examining whether "the activity of the Chief
Justice can be very significant in the judicial process."7
In his attempt to gain access to the interaction and inter-
personal relations between justices, he uses data cor-
sisting of verbal reports., His data essentially consists

of essays, books, letters, and papers of the chief jus-

5Ulmer, "Homeostasis," op. cit.
é6 . .
Danelski, op., cit.

"1oc. cit,, p. 308,
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tices, their assistants, and clerks, From ihis data,
Danelski attempts to determine the effect the leadefship
activity of the Chief Justice has upon the Court pro-
ductivity, cohesion, conflict, and satisfaction. The
study makes use of Bales distinction between rask and so-
cial leadership, Danelski found that the ability of the
Chief Justice to provide the task or social leadership
was related significantly to these variables, For ex-
ample, he found that the Stone Court was low in produc-
tivity, satisfaction, and cohesion, while high in conflict
because, as the study suggests, Stone did not provide
either task or social leadership, On the other hand, the
Taft Court exhibited good cohesion and satisfaction, due
to Taft's ability as a social leader, The shortcomings
of a study of this type is that it is unsystematic and
non-quantitative, and the data may be unreliable or
biased, 1Its importance is that it does get at the actual
interaction processes between justices, although in a
second-hand fashion, |

Xrislov, in his article, "Power and Cozlition in a

Nine-Man Body,"s

investigated the use of the Shapley-
Shubik Index as a means of studyiﬁg coalition formation
in small groups. Krislov used the index to examine the

effects of organization and coalition formation on the .

” BSSamuel Krislov, "Power and Coalition én a Nine-
lan Body." American Behavioral Scientist 8, (April
1963), - » :_Z,E;,_.__. il ViYL C ity LN ’ ] ?
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power distribution within the group., According to Krislov,
the "application of the index‘confirms the pronounced
effect of organization, and is in accordance with the ex-
pectation that increasing coalition size disproportion-
ately increases effectiveness."9 Krislov examines the
changes in the patterns of power that occur with the var-
ious possible combinafions of members into cozlitions. He
discusses the dynamics of individual affiliation and
counter-organization, He notes that the maximum payoff
for aﬁy groupy in a nine-man body is when a five member bloc
dominates, while the maximum payoff situation for an in-
dividual is in a 4, 4, 1 pattern, Krislov suggests that
the conclusions drawn from this theoretical study of a
nine-man body are consistent with observations of real
groups such as the U.S. Supreme Court, and, therefore,
may have great relevance to empirical small group studies,
Schuber%, in an extension of Krislov's work, also
made use of the Shapley-Shublk index as a means of meas-
uring power in his article, "The Power of Organized Min-
orities in a Small Group."10 Schubert examined, in the
article, the power relationships between coalitions and
individuals in a nine-man body under various possible

combinations of members, The article is primarily con=-

910c. cit., p. 25,

10z1endon Schubert, "The Power of Organized Min-
orities in a Small Group," Administrative Science Quart-
erly, 9 (September, 1964), pp. 133-153.
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cerned with dynamic aspects of coalition formation, Schu-~
bert discusses a number of possible strategies for indiv-
iduals and coalitions in various power situations. Using
the Shapely-Shubik Index as a measure, he examines the
changes in the power of coalitions under the many possible
shifting patterms. He points out a number of limitations
in the use of the index as a basis for analysis of this
type. Among the most serious limitations are the in-
dex's failure to take into account external power rela-
tionships and ideology, as well as socio-psychological
variables, such as members attitudes toward one another,
The article also suggests that coalitions might—tend to
increase in size only to the point of insuring control

and dominance, This idea is in contrast to the widely
held notion that coalitions tend toward maximization of
size,

There are few studies in the literature that deal
specifically with the Michigan Supreme Court,b Schubertt's
study, "The®Packing' of the Michigan Supreme Court,"ll
deals with Governor Williams' appointments tp the Court
during the four years from 1954 to 1957, which signifi-
cantly altered the composition of the Court, Schubert's

study essentially uses bloc analysis and illustrates how

1lgiendon Schubert, "The'Packing' of the Michigan
Supreme Court," in Judicial Behavior, ed, by Schubert,
(Glencoe: The Free Press, 1959).,
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the new justices realigned the patterns of interaction

on the Court. Ulmer's study, "The Political Party Variable
in the Michigan Supreme Cour‘t,"12 focuses on the effect
that political varty has upon the decision of the justices
on the Court. ‘Ulmer uses the voting behavior of the jus-
tices and relates this to their political party in certain
case areas, (Workman®s Compensation; Employment Comp-
ensation.) 3By examining the voting patterns in these cer-
tain case areas, Ulmer concluded that the political party
of the justice is an almost perfect indicator of his
position in regard to these types of cases., Thus, he
finds that Democratic justices are more favorable to em-
ployment and workman‘®s compensation than Republicans, to
an extreme degree, Ulmer's article, "Leadership in the

13

Miéhigan Supreme Court," is the one Michigan Supreme
Court study that deals with it from the small group per-
spective, Ulmer is concerned in this study with the phen-
omenon of leadership and influence, as related to leader-
ship., His data is opinion behavior of the justices during
this period by using primarily, Bales®' Inter-Individual

14

Solidarity Index and a "dominance matrix," He also ex-

amines influence ranking in relation to political party,

lelmer, "The Political Party Variable,"” op. cit.

13Ulmer, "Leadership in the Michigan Supreme Court,"
op. cit, T

laloc. cit,, p. 21,
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finding that this factor is not completely determin-
" ative of influence position, Ulmer also suggests that
the Court might have a preference for a chief justice

possessing a modicum of leadership qualities,

The studies just reviewed, while providing important
ideas and background, differ from the present study in a
number of ways., First, with fhé exception of Ulmer's
article on the Michigan Supreme Court, all deal with the
U.S, Supreme Court, Secondly, none of these studies are
of recent terms of the Court, Thirdly, none deal spec-
ifically with power and influence patterns and relation-
ships in an empirical manner, Krislov®s and Schubert®s
articles are theoretical in nature, The one study that
does touch upon influence, Ulmer's Michigan Supreme Court
study, uses only opinion behavior, while the present study
uses as 1its primary data, voting behavior, as well as
opinion behavior. Also, Ulmer's study does not deal spec-
ifically with power, and also does not concern itself-with
dynamic aspects of powéerr influence nor does it relate
the ranking to substantive areas. In addition, none
except Ulmer's article deals with the Michigan Supreme
Court from a small group perspective, Thus, as before
stated, this paper will provide the first piece of re-~

search combining the various aspects mentioned,
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CHAPTER III
METHODOLOGY

The phenomenon with thch this study is concerned is
power and influence, specifically, as it is present in
a small group, the Michigan Supreme Court., %¥hile the-
orists have been concerned with power and influence for
many centuries, it was primarily from a philosophical or
speculative view; it has been only recently that the phen-
omenon has. been studied experimentally. Particularly in
the last two decades, the topic of social power and in-
fluence has become a major topic of empirical research
in the social sciences, It is now realized that power
and influence considerations are vital in any study of
human interaction; especially important in intragroup be-
havior, It is impossible to adequately study and under-
stand behavior in the small group without considering as-
pects of power and influence,

Two of the major problems involved in the study of
vower and influence, especially on the sméll group level,
are its definition and measurement. There are numerous
definitions of the phenomenon in the literature. In some
studies, social power is distinguished from influence, while
in others, they are considered synonomous. Power and in-
fluence are confused with other concepts such as leader-

ship, status and authority. For the purposes of this study,

23
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we shall consider power and influence as essentially syn-
onocmous, and define it in the broadest fashion. Thus,
power and influence will be considered to be the af-
fecting of the behavior of others, Thus, A will be con-
sidered to havé power or influence if he, by his behavior,
is able to affect the behavior of B, Of course, all in-
dividuals do possess some degree of power and influence;
it is not an all or none situation, but one of differing
degrees of power and influence, In the Michigan Supreme
Court, the justices all have equal status and power "a
priori", ie,, there is no built in organizational dif-
ferences in power; all the justices have votes equal in
weight, But certain justibes, perhaps due to their ex-
pertise, status, ability in persuasion, personality traits,
etc., might possess more influence in affecting decisions
than others, It is the aim of this study to determine
the influential individual justices and influentizl blocs
or groups, and their behavior patterns,

An even more difficult problem is the measurement of
power and influence, There are a number of ways of meas-
uring power and influence in the small éroup, as March
discussed in his 1956 article.l MNost measurement of pOW=
er and influence, however, involves the observation of

the group in interaction, or in some cases, the ques-

1rames March, "Influence Measurement in Experimental
and Semi-Experimental Groups," Sociometry, Vol,.19,
(1956), pp. 251-261,
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tioning of the participants themselves, concerning the in-
fluence of various members of the group, These methods are
not possible, of course, with a small group like a Court,
In the case of the Michigan Supreme Court, as with the U,S.
Supreme Court and most other courts, there is no access
to the interaction of the individual members; the inter-
action process is not open to observation., This secrecy
is, of course, deliberate, Ulmer has stated:

"The 'purple curtain' that hides much of the

doings of courts of law is no accident, By

design, great care is taken to safegaurd del-

iberations leading to decisions, and the con-

ference room of the collegial court especially

is considered inviolate, Such practices are

neither arbitrary nor superfluous, since an im-

portant function of obscuring decisional pro-

cesses is to sustain the myth of judicial ob-

jectivitg which permeates the American judicial

sysvem," :
Thus, it is impossible to use the many techniques of
analysis discovered by small group researchers, One must
rely upon the only real hard data available; opinions and
voting behavior, This fact has lead to criticism by
writers such as Becker,3 who claims that so-called small
group studies of courts are not really small group stud-

ies, but voting or bloc analysis, However, it is the view

of this study that the influence and power patterns can

_ 2Ulmer, "Leadership in the Michigan Supreme Court,"
op, cit,, p. 14,

3Theodore Becker, Political Behavioralism and Mod-
ern Jurisprudence. (Chicago: Rand McNally & Co., 1964),
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be discerned from voting and opinion behavior, The op-
inion and the vote of the justice is his major and final
expression, representing his final position after the
interaction process. Also, it is his vote and opinion --
nhis decision -- which is the very purpose of the Court
itself, a decision-making grcup. Therefore, it should

be possible to detect influence and power patterns Dby

studying the patterns of voting and opinions.,

Data Collection

The data for this study consists of nonunanimous
cases of the Michigan Supreme Court from the 1967 through
the 1973 terms. Specifically, the cases included are
those reported from 380 Michigan Reports 14 through 390
Michigan Reports 739. COurt orders were excluded, thus
resulting in a total of 227 cases, The vote of each jus-
tice in each case was recorded as well as whether the
jusfiCe wrote an opinion, either majority, minority, or
concurring, or exﬁressed agreement with another justices®
opinion, either in total or in result only. Thus, both

voting behavior and ovinion behavior were considered,

Statistics - Measures
Cne of the major measuring devices used in this study

will be the Shapley-Shubik Power Index.LL There are

4L.S. Shapley and Martin Shubik, "A Method for Eval-
uating the Distribution of Power in a Committee System,"
in APSR, 48, (Sept., 1954). pp., 787-792,
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essentially two forms of the index, a theoretical and an
empirical, The theoretical is an index which measures in
an "a priori" fashion the voting strength of members of

a committee or small group. Both indices are mathematical
methods developed by L.S. Shapley and Martin Shubik, a
mathematician and game theorist respectively, which es-
sentially measures the ability of a member of a committee
or group to cast the deciding vote on an issue. Accord-
ing to Shapley and Shubik, the "definition of power of
and individual member depends on the chance he has of being
critical to the success of a winning coalition."2 The
computation of the empirical index is arrived at by as-
signing the probability of his having been the deciding
vote in a decision in which he was in the majority., Thus,
for example, in a 5-2 decision of the Court, a justice in
the majority would be assigned a power rating of 1/5,

or .2, while a justice in the minority would get a zero
rating, A justices' power ratings for the cases in which
he participates is summed and divided by that number of
cases, The justices' theoretical index is simply the

"a priori" chance of being in the majority., Thus, in

a seven-man Court, the theoretical power of each member
will be .143; in an eightsman Court, it will be ,123,

Shapley and Shubik make a strong assertion to support

5loc. cit., p. 142,
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the validity of their index. They claim that "any scheme
for computing power among the members of a committee sys-
tem either yields the power index defined above or leads

6

to a logical inconsistency." Since its development, the
index has been used in a number of studies of power, some
concerned with courts, Schubert used it in his study of

7

power of organized minorities in a small group’' and Ulmer
used it in his study of behavior patterns on the U.S.
Supreme Court.8 Also, Krislov has used it in his study

9

of power and coalition in a nine-man body.,” We will use
the index in this study Dbecause it provides a concise
guantitative measure of the power of justices on the Court,
taking into account both the tendency to be in the maj-
ority and the tendency to be pivotal in the decision of

an issue., These two factors appear essentially to get
close to our notion of what "power" and "influence" is.

Another major measuring device employed in this

study will be Bales' Inter-Individual Solidarity Index.

610c. cit., p. 145,

7Glendon Schubert, "The Power of Organized Minorities
-in 2 Small Group," Administrative Science Quarterly, 9,

8Ulmer, "The Analysis of Behavior," op. cit.

9Samuel Krislov, "Power and Coalition in a Nine-Man
Body,g Agerican Behavioral Scientist, 6,8, (April, 1963).
Dp. 24-26, '
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This is a measure devised by Bales in his study of small

10 Essentially, it is a ratio

groups and their interaction.
of supportive acts to the total of both supportive and
non-supportive acts originated by an individual (the in-
itiator) and directed toward another (the target). 3ales
~used the index to measure the solidarity, or one might
say, supportiveness, of one individual with another with-
in a small group., We use the measure here, in order to
shed further light on the influence process, ie.,, to sup-
plement the simple matrix of interagreement between jus-
tices, It is impossible to tell, from the fact that two
justices agree, who is influencing whom, The Inter-In-
dividual Solidarity Index can help to indicate the dir-
ection of influence by distinguishing the supportiveness
of one member of the pair from the other. The index has
been used by Ulmer in his study of the Michigan Supreme
Court for the same purposes for which we use it here, As
Ulmer states in his study,
The solidarity index not only furnishes val-
uable information about the relationships be~ -
tween pairs of justices but also enables us to
speculate concerning influence structure in the
court. The ISI entry for each of our judges
can be viewed as a rating assigned by the jud-
ges to each other, In some respects, the rating
is similar to a sociometric choice or a gen-
eralization of such choices, By comparing these

ratings we may infer soTEthing about influence
structure in the group.

lOBales, op. cit..

1lyimer, "Leadership," op. cit,, p. 18.
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In addition to the above two major indices, this
study will also employ a number of other simple measures.
In order to further clarify the power and influence pro-
cess we will use the measures of number and peréent of
times in the majority, number and percent of dissents, and
the number and percent of dissenting opinions. Some of
these measures will be used in the bloc analysis of the
Court. A simple bloc analysis will be done in order to
discern the subgroups or coalitions present on the
Court. This will help determine what patterns of power
relationships are present and what, if any, subgroups hold
the greatest power. The bloc analysis will be similar
to the bloc analysis done by Schubert in his studies of
the U.S. Supreme Court.l2

The measures and indices used in this study were
selected beéause they appear to be able to reveal power
and influence, at least as we have defined it for this
study. When confined to the data of voting and opinion
behavior, as this study is, there are few indices avail-
able for measuring influence and power, This is because
very little research has been done concerning power and
influence on courts, where the interacticn process is un-

observable, While there are a few others, tThe ones chosen

12Schuber’c, "Quantitative Analysis," op. cit..
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are the most widely used and most reliable, Ulmer used
a dominance matrix in his Michigan Supreme Court study,
but this is merely a derivation of the Inter-Individual
Solidarity Index, Indices of Cohesion and Factor An-
alyéis ore other methodological techniques, but these-
are not directly applicable to the study of power and in-
fluence as defined here. In any decision-making group,
such as a court, we would expect that the opinions of

the more powerful and influential justices would carry
more weight, and their arguments tc be more persuasive,
From small group theory, we also know that more powerful
group members tend to be given more support than they
give, This is essentially what the Bales Inter-Indiv-
idual Solidarity Index measures. We would also expect
the more influential group members to be in the majority
more, and that over time they would be pivotal in more
cases, This is essentially what the Shapley-Shubik Index
measures, Therefore, the measures used are consistent
with our conception of power and influence and with

the ideas drawn from smzll group theory.
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CHAPTER IV
ANALYSIS OF DATA

The Michigan Supreme Court is the highest court in
the new five-tiered state judicial system. It is the
state's highest appellate court, and, like the U.S. Sup-
reme Court, it largely determines what cases it will hear,
In addition to its appellate function, it also functions
to supervise and control all other state courts, ("super-
intending control®) as well as makes rules to serve as
guides for the state courts ("rulemaking power"), The
new 1983 Michigan State Constitution also gives it power:
to issue advisory opinions. According to the old 1908
Michigan Constitution, the Supreme Court consisted of
eight justices -- the Chief Justice and seven Associate
Justices, The new constitution reduced the number o
seven, The reduction to seven justices, however, was al-
lowed to await the first vacancy by death, resignation,
or retirement., This occured in 1968 with thé departure
of Justices C'Hara and Souris, Therefore, beginning in
the 1969 term, the Supreme Court consisted of seven jus-
tices. Two justiges are elected every two years in the
November election for a term of eight years, which be-
gins the January following the election, The justices
are elected on a separate non-partisan ballot, although

they are nominated by their political parties at the state

32
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convention., The justices of the Supreme Court themselves
select the justice to serve as Chief Justice every two
years.l

The procedures used by the Michigan Supreme Court
differ in some ways from the U.S., Supreme Court. In the
U.S. Supreme Court, the writing of the opinion of the
Court is by assignment, In the Michigan Supreme Court,
the writing of an opinion for a case is assigned to jus-
tices by rotation, using a numbering system. On the day
set for argument, the justice assigned the case presents
the case to his colleagues, Later, arguments follow, but
no voie is taken. The justice writes an opinion for the
case assigned to him, Any other justice may also write
an opinion on the case, On the day of the decisional con-
ference, the justices examine all opinions written on the
case. ‘The“ppinions are then circulated for signatures,
if no compromise can be reached for a unanimous opinion.,
The majority opinion is simply the opinion that receives
a majority of the signatures. No formal vote precedes
the writing or signing. Thus, the author of any opinion
does not know until the final conference whether his o-

pinion will be a majority, dissenting, or concurring one,?

laivert L., Sturm and Yargaret Whitaker, Implementing
a New Constitutions The Michigan Experience. (Ann Arbor,
Michigan: Institute of Public Administration, University
of Michigan, 1968). opp. 136-138,

2Ulmer, "Leadership in the Michigan Supreme Court,"
Op. Ci‘t, ] pp. l6’l7l
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In the six terms of the Michigan Supreme Court with
which this study is concerned, 1968 through 1973, there
were 13 justices and essentially four different courts,
In the 1968 term, the Court consisted of eight justices,
seven Associate Justices and Chief Justice John R. Deth-
mers, who was also Chief Justice in 1967 and from 1956 to
1962, Dethmers was first appointed to the Court in 1946,
and later elected in 1947 and reelected in 1953 and 1961,
He is a former prosecuting attcrney, State Attorney Gen-
eral, and Chairman of the American Judicature Society.
Harry F, Kelly was elected to the Supreme Court in 1953
and reelected in 1961. He was decorated with the Pufple
Heart for service in World War I and served as the Sec-
retary of State of Michigan from 1939 to 1942, He was
the Democratic Governor of Michigan from 1943 to 1947,
Paul L. Adams was appointed to the Supreme Court in 1962
and elected in 1963. He had previously been the State
Attorney General from 1958 to 1962, and served on the
RBoard of Regenis of the University of Michigan from 1956
to 1957. ZEugene Black was electgd to the Supreme Court
in 1955 and reelected in 1963, He had previously been
Attorney General of lMichigan, 1947-48, and circuit judge
from 1954 to 1955. MNichael D, O'Hara had previously been
a practicing attorney in Michigan and served in the U.S.
Marine Corps, He was elected to the Supreme Court in 1962.

Theodore Souris practiced law in Detroit from 1949 to
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1§59 and was appointed toc Circuit Court of Wayne County.
¥e was appointed to the Supreme Court in January of 1960
and elected later that year, Thomas E, Brennen was elec-
ted to the Supreme Court in 1966. He had previously been
a practicing lawyer and a Circuit Judge in Wayne County
from 1963 to 1965, The final member of the Court, Thom-
as M, Kavanagh, was a former Chief Justice of the Mich-
igan Supreme Court, 1964-66, He was first elected to the
Supreme Court in 1957 and reelected in 1965, He had pre-
viously been elected as State Attorney Ceneral in 1954
and 1956.° |

Between the 1969 and 1970 terms, and the .1971 and
1972 terms, there were no changes in personnel, Thus,
the 1969 and 1970 terms can be combined and considered as
one court, as can bé the 1971 and 1972 terms, For some
aspects of the following analysis, therefore, we shall
refer to four courts, 1968, 1969-70, 1971-72, and 1973,
rather than to the six yearly ferms. Between 1968 and
1973, the six years covered by this analysis, there were
five new justices appointed, Thomas G. Kavanagh was elec-
ted to the Supreme Court in 1968, thus replacing O'Hara
and Souris, whose terms had expired before the 1969 term,

This resulted in the present seven member court, which was

3michigan Department of Administration, Michigan
Manual, 1967-1968, pp. 152-154.
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required by the 1963 Constitution. Xavanagh had been a
Judge on the Michigan Court of Appeals since 1964, Two
former Democratic Governors of Michigan were elected to
the Supreme Court in 1970, G, Mennen Williams and John B.
Swainson, taking the places of Kelly and Dethmers, whose
terms expired in January of 1971, Williams had served

as Governor of Michigan from 1949 to 1960, He was ap-
pointed Assistant Secretary of State for African Affairs,
1961-1966, He was the United States Ambassador to fhe
Phillipines from 1968 to 1969, Swainson was Governor of
Michigan from 1961 to 1962 and Lieutenent Governor from
1959 to 1960, FHe is a veteran of World War II and re-
ceived the Purple Heart, He also sefved as Circuit Court
Judge from 1965 to 1970 and served in fhe stafe senate from
;954 to 1958, Two new justices, Mary S. Coleman and
Charles L., Leviﬁ, were elected in 1972 to replace Black
and Adams, whose terms expired in January of 1973. Cole=-
man had served as the Calhoun County Probate and Juv-
enile Court Judge from 1961 to 1973, She is a former pres-
ident of the Michigan Probate and Juvenile Court Judges
Association and a member of the Governors Commission of
Law Enforcement and Criminal Justice, and chairman of fhe
Task Force on Delinguency, Levin has been a justice on

the Court of Appeals, lst District, from 1966 until his
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election to the Supreme'Court.h In addition to these

five justices, we shall also consider Brennen in the group
of new justices, since he bégan nis justiceship in 1967,
just a year before the term of analysis, and can there-
fore be justifiably considered as a "new" justice for

cur purposes.

We shall, in this research, investigate four areas
concerned with the pattern and structure of power and
influence on the Michigan Supreme Court, We will first
make an overall examination of the general interaction
patterns on the foﬁr courts, This will essentially be a
simplified bloc analysis, similar to that done by Prit-
chett and Schubert. We will be concerned here essentially
with power and influence groupings, le,, blocs or groups
of justices controlling power. Next, we will focus on
.the power and influence rankings of the.individual jus-
tices on the four courts., We will use a number of differ-
ent measures here to try to discern which justices are
most influential and also to determine interaction pat-

’ terns among the justices, Next, we will examine the pat-
terns of change in power and influence over time of the
justices, Finally, we will examine the poWer and in-

fluence structure in relation to two substantive areas,

4Michigan Department of Administration. Michigzan
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unemployment compensétibn and criminal procedure cases,
seeking to determine whether the patterns and rankings
existing in these areas differ from the general overall
‘influence structure, By using a number of methodological
tools in the investigation of the above four areas, we
shall hope to shed light on the power and influence
structure of the Michigan Supreme Court during the 1968-

1973 period,
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‘Bloc Analysis

~The bloc analysis which will be used here is a sim-
ple type, based upon one measures the voting interagree-
ment of the various pairs of justices in nonunanimous cases,
The measure is a proportion computed by dividing the num-
ber of voting agreements by the totzal number of joint
varticipations. The index of interagreement, as used by
Schubert; is simply the average of the proportions so
computed of the various pairs. An index of .70 or above
is considered high; ,60-,70, moderate, and below .60 is
low, Following Schubert, we will consider a bloc to be
at least three justices; two justices will be called a
pair. The purpose of the bloc analysis is to discern
broad patterns of interagreement, ie., to identify blocs
of justices which possess power as well as to discover the
overall distribution of power in the court as a whole,
The focus here, then, is upon power and influence groups
rather than individuals. Table 1 shows the bloe struc-
ture of the four courts., It is clear that in each of
the four courts there was a clear cut dominant power bloc,
A right-oriented bloc dominated the court from 1968 to
1971, With the addition of Swainson and Williams to the
court, in 1971, a left-oriented bloc became dominant.

This shift constituted the major change in the court dur-

ing the six years covered in this analysis, The terms
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right or left are used in feference to the general con-
servative-liberal diménsion. We shall later provide the
justification for labelling the blocs as right and left

in the section below,‘which considers specific substantive
areas, As Table 1 indicates, in none of the four courts
considered is there evidence of a dissenting bloc or a
center bloc, All four courts consist of a major power
bloc of four or five justices and a dissenting pair of
justiées or two vairs centered arournd one jﬁstice. In
1968, the Court consisted of a strong four-judge right
bloc, Dethmers, Black, Kelly, and Brennen, with a high in-
dex of interagreement (.75). O'Hara was in a somewhat
central position, although leaning more towards the power
bloc, Souris and Adams had somewhat high indices of inter-
agreement with Kavanagh (.70,,69) but not with each other
(.49). Thus, Kavanagh was a kind of bridge between the
two, forming a somewhat loose dissenting group in rel-
ation to the power bloc.

The same four justices of the. right (Brennen, Kelly,
Dethmers, and Black) controlled power in the 1969-70 Court.
The Court was a seven~-justice Court with T.G, Kavanagh
replaéing Souris and O'Hara. The same general pattern per-
sisted, however, as existed in 1968, Both Adams and T.G.
Kavanagh had high indices of interagreement (.82 and .77)
with T.M. Kavanagh but not with each other (.58)., The

index of interagreement of the entire power bloc was not
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as high as in 1968; it was only ,68.

In 1971, the structure changed dramatically. Two
new justices, Williams and Swainson, replaced Dethmers
and Kelly, shifting the power to the left and forming a
new five-member left power blcc consisting of Williams,
Swainson, T.G. Kavanagh, T.M, Kavanagh, and Adams, This
five-justice bloc had a high index of interagreement {.74).
This addition of new justices left Black and Brennen,
both formerly of the power bloc, in a vosition of dissent,
They did not form a strong dissenting pair, however, their
index of interagreement being low {(.57).

In the 1973 Court, two new justices, Levin and Cole-
man, replaced 3lack and Adams. The five-member power
bloc of the previous court was reduced to four, Williams,
Swainson, T.M. Kavanagh, and T.G. Xavanagh, Their index
of interagreement was quite high (.74). Levin showed z
perfect interagreement with T.G. Kavanagh, but only mod-
erate agreement (.53) with the rest of the bloc, thus
not justifying his inclusion in the bloc but indicating a
close leaning toward it, Coleman took a position of
strong agreement with Brennen with a high index of inter-
agreement (,81l), thus forming with him a strong dis-

senting pair.
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Table 1

Interagreement in Nonunanimous
Decisions (In Percentages)
Michigan Supreme Court

(1968 Term)
P 0
o} fel |
< - € y = o £
.t < £ T C = - =
- -
Souris
T'I"’Z.
Kavanagh 70
Adams L9 69
O*Hara 35 33 50
Black 51 55 53 56
3Brennen 25 35 43 59 66
Kelly 35 L0 46 59 78 80
Dethmers 36 35 Ly 68 73 70 83
Indices of Interagreement
Right==meem e e e .75 (high)
T.M, Kavanagh-Souris--——eeeceacmaaaa-- .70 (high)
T.M. Kavanagh-Adams-—mem=mme-—e———————— .69 (moderate)
Kelly-Dethmers-====-=ccmoccmcc e cc—an .83 (high)
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Table 1 (cont,)

(1969-70 Terms)

43

T = i [ o 5 B =
* hre = = o — L
= > = > ] & Y -t o
3! ] e S — @ I
~ul ey ~ jas = [ s
T.G, Kavanagh
T.¥. Kavanagh 77
Adams 58 82
Brennen 32 L2 40
Black 38 38 38 67
Kelly 22 28 39 65 61
Dethmers 26 3% 38 6 73 76
Indices of Interagreement
Right-—--—---—--——--; -------------- .68 (moderate)
T.¥. Kavanagh-T.G. Xavanagh------=- .82 (high)
T.M. Kavanagh-Adams----==-==cco—-—ux .77 (high)
Kelly-Dethmers—=—mmececemccc e c——— .76 (high)
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Table 1 (cont.)

(1971-72 Terms)

= Z = T .
;;._ ‘;;_ i* g \_. Cé 4] = é
Lo - ~ ot = < o
e > — o = s v <
N = 3 z = = 5
T.M, Xavanagh
Williams 77
Swainson 32 86
T.G, Xavanagh 77 87 70
Adams 76 71 69 63
3lack 38 Ly L3 31 40
Brennen 31 35 31 35 31 57
Indices of Interagreement
=Y USRS .74 (high)
Swainson-Williamg-=~====-cecacmna .86 (high)
Black-Brennen---=—-—---comcmmcaa—- .57 (low)
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Table 1 (cont,)

ks

(1973 Term)
L E = @ =5 = - 7
T.l. Kavanagh
Williams g0
Swainson 73 77

T.G. Kavanagh 73 70 67

Levin 63 63 63 1,00
Coleman 22 26 Ll 26 26
rennen 17 20 43 30 37 81

Indices of Interagreement

Brennen-Coleman—---===ecmccmmanmcacaaaa—
Levin-T.G. Kavanagh=-==m=ceeemeeaaeaaa 1

Williams-T.M. Kavanagh-=-=---- ——————————

.74 (high)
.81 (high)
.00 (high)
.90 (high)
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Power and Influence Ranking

The focus of the analysis now shifts from a consid-
eration of groups or blocs and their interaction and over-
all patterns of power and influence to one concerned with
individual justices possessing power and influence, We
will here make use of a number of measures to arrive at
some conception of the power and influence structure of
the courts, The major measures used will be the Shapley-
Shubik Index and the Inter-Individual Solidarity Index,
Table 2 indicates three measures of the justices in the
1968 through 1973 Courts. The theoretical value of the
Shapley-Shubik Index for an eight-man group is .125 and,
for a seven-man group is ,143, Therefore, any score in
excess of these would indicate the justice is above aver-
age in influence and power. The percent of times in maj-
ority refers simply to percent of votes, while the percent
of cpinions that have become majority is simply the per-
cent of the justices' total opinions that have become maj-
ority opinions of the Court. This measure indicates to
some degree the support his opinions received, As can
be seen for the 1968 Court, Kelly and Black have the high-
est ranking on the Shapley-Shubik Index (.162) and also
have been in the majority the greatest percent of the
time (84%), followed closely by Dethmers with 80%, Also,

Dethmers and Brennen follow closely behind Black and

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



4o

Table 2

Power and Influence Measures
for Individual Justices
Michigan Supreme Court

(1968-73)
1968 Court
- . -
Shapley-Shubik
Index 162,159 ,162 ,152 .128 -,110 ,104 ,077
% of Times in
Majority 8l 80 8L 77 65 57 53 43
% of Majority
Opinions 71 80 12,5 39 L0 24 31 21
1969-70 Court
Shapley-Shubik
Index .190 ,169 ,168 ,150 .i34 ,133 ,127
% of Times in
Majority 82 74 72 69 61 60 58
% of Majority
Cpinions 50 59 b 37.5 38 58 30
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Table 2 (cont.)

Power and Influence lieasures

for

Individual Justices

48

1971-72 Court
Shapley-Shubik
Index ,182 ,182 ,178 .157 L,147 .094% ,083
% of Times in
Majority 88 89 88 76 73 L7 39
% of Majority
Opinions 6L 53 72 61 37 12 17
1973 Court
Shapley-Shubik
Index .202 175 .,173 ,168 ,159 ,104 ,081
% of Times in
Majority 87  8& 80 77 73 L3 Li
% of Majority
Opinions 78 50 67 Ly 33 14 25
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Kelly in regard to percent of times in the majority and
Shaplry-Shubik Index ranking. Brennen and Black, how-
ever, have a curiously low percent of opinions that have
become majority opinions., This indicates perhaps that,
while they tended to vote with the power bloc, their op-
inions were not supported highly by the other justices

on the Court. To further investigate this aspect, we
will make use of the Inter—Individual Solidarity Index,
which is a measure that gives some idea of the support
giﬁen to a justicefs opinions by the other court members,
It is essentially a rating of each justice by each other
justice and is similar to a sociometric choice, Table 3
presents the ISI ratios for all the possible pairs of
justices in the 1968 Court. We can see by the table that
both Brennen and Black received less support than they
gave to Kelly and Dethmers and, in general, received much
less support for their opinions from the Court as a whole,
Table 3 also clearly illustrates the relative support giv-
en to each of the justices by each other justice., This
is accomplished by rank ordering the column entries and
then summing. According to this technique used by

Ulmer, summing the rows should give an indication of the

relative support of each judge in the group as a whole,?

5U1mer, "Leadership in the Michigan Supreme Court,"
op, cit,, pp, 18-19,
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Table 3
Inter-Individual Solidarity Index and Ranks
Michigan igzgéme Court

Initiators . Targets
Dethmers' 29(3) 86(1) 25(&) 17(6) 035(7) 350(2) 17(5)
Srennen  80(1) 64(2) 19(6) =23(k) 19(5) 47(3) 08(7)
Kelly 75(1) 50(2) 375(%) 33(5) 10(6) 44(3) o04(7)
Black 60(1) 11(6) 357(2) 38(3) 05(7) 33(4) 13(5)
Kavanagh L0(3) 06(6) 1&4(5) 19(4) | 4_8{2) . 05(7)  s4(1)
Adams 75(1)  00(7) 14(5.5)14(5.55 36(2) 21(%)  35(3)
O'Hara 80(1) 33(2) 29(3) 125(6)' 08(?)1 20(5) 21(4)
Souris 00(7) 17(2) 10(5) 08(6) 56(1) 11(4) 14(3)

Rows 15 28 23.5 35.5 28 36 26 32
Average

8 3 6

Ranks 1 L.g 2 7 b.s5
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It is clear from this table that Kelly and Dethmers were
much more supported dby the Court as a whole than Brennen
and Black, who ranked in lower position, even after O'Hara,
C'Hara, in fact, had a greater percent of opinions be-
coming majority than either Brennen or Black and was next
in line after the power bloc of four justices in the other
two measures. Souris,'Kavanagh and Adams were the lowestT
ranking justices on both the Shapley-Shubik Index, per-
cent of times in majority, and in percent of opinions be-
coming majority, with the exception of Black's extremely
low ranking (12.5).

We would conclude from this analysis of the 1968
Court that the three measures, and the ISI ranking, con-
firm the bloc analysis finding of a four-member controlling
power bloc on the Court, Within this bloc, however,

Kelly and Chief Justice Dethmers are clearly the most pow-
erful meﬁbers of the whole 1968 Court. Souris and Adams
were probably the weakest and least influential members,
taking all measures into consideration, 0'Xara, with his
vosition just outside the powér tlec was guite influential,
since he received moderate support from both sides of the
Court.

Examining in a similar manner the 1969 and 1970
terms considered as one Court, Table 2 again reveals that
Zrennen, who has become Chief Justice, was in the majority

the greatest percent of the time and also had the highest
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Shapléy—Shubik Index score. Dethmers and Kelly had nearly
identical values in percent of times in majority in the
Shapley-Shubik Index, ranking second and third behind Bren-
nen in each of those values. Black had the ;owest score
on the two measures among the four right power bloc jus-
tices of the Court. Dethmers has the highest value in
percent of ovinions becoming majority, while Black had

the lowest of the four justices, Table 4 indicates the
ISI ratios for the 1969-70 Court. It also shows the de-
rived ranking based on the percentages in the columns, It
is clear by locking at Table 4 that the support given the
four right vower bloc justices did not differ much, with
the highest support, by a small margin, given to Deth-
mers and Black. It is difficult to identify the most pow-
erful justice in this Court since all four right bloc
justices were so nearly equal in power and influence on
the various measures, Dethmers should probably te con-
sidered the most influential, due to his high ranking on
the ISI index and percent of opinions becoming majority.
Also, summing the scores in Table 4, reveals that Deth-
mers received the highest percentage of support for

his opinions, 42%, compared to 36% for Brennen, and 347%
for Black and Kelly. Looking again at Table 2 indicates
that T.M. Kavanagh, T.G. Kavanagh, and Adams were clear-
ly the three weakest justices on the Court., Their Shap-

ley-Shubik Index values and percent of times in majority
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Inter-Individual Solidarity Index and Ranks

Michigan Supreme Court

53

1969-70

Tnitiators Tarzets

Brennen 53(2)  56(1) 375(k)  k2(3)  35(5)  28(8)
Dethmers  40(3) | 67(1)  53(2) .32(5) 32(4) 056(6)
Kelly 67(2)  75(1) Lo(3) 25(5) 28(&%) 12(6)
Black 50(2.5) 76(1) 50(2.5) 35(4)  16(5) 059(6)
Kaiéﬁégh 10(5)  06(6) 11(4) 25(3) 55(2)  67(1)
Adams 10(6)  18(4) 11(5) 19(3)  68(1) 50(2)
Kaiégégh 29(2)  18(5) 00(6) 22(3) 67(1)  20(L)

Rows 20,5 19 19.5 18 19 24 27

Average

Ranks 5 2.5 4 1 2.5 6 7
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are nearly identical, and are "the three lowest on the
Court. .M, Kavanagh, however, had an extremely high per-
cent of opinions that became majority and high‘ranking

on the ISI in Table 4 (3rd). T.M. Kavanagh thus clearly
emerges as the most powerful and influential member of the
non-power bloc segment of the Court. Although he digd

not vote any more freguently than T.G. Kavanagh or Adams
with the maﬁority, his opinions were supported much more
by the entire Court than were the opinions of the other
Two justices. His ovinions were especially suppdrted by
the twkoeaker justices, This confirms the bloc analysis
finding that T,M¥. Kavanagh was a powerful link between
T.5. Kavanagh and Adams, getting high agreement and
support from each, although they did not have a high
agreement rate with each other.

The introduction of.two‘new justices in 1971 rad-

ically altered the power balance of the Court, As the
bloc analysis indicated, the two new justices caused a
shift in power from right to left, Looking at Table 3
again shows the values of the seven justices of the 1971-
72 Court on the three measures of influence and power,
It can be seen that T.M. Kavanagh, Swainson, and Williams
have been in the voting majority the greatest percent of
the time, and have nearly identical values (88% and 89%),
The three justices also have the highest ranking on the

Shapley-Shubik Power Index, far above the theoretical
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index of .143, and the highest percent of opinions be-
coming majority opinions. Swainson had the highest val-
ue here with a high 72%, followed by T.NM. Kavanagh with
64% and Williams with 67%, both very high figures. The
other two justices making up the five-member power bloc,
T.G. Kavanagh and Adams, have lower rankings on all three
measures, with Adams the higher of the two on all three,
yet the three justices have much higher ranking than the
non-power bloc justices, Black and Brennen, Black and
Brennen are clearly the weakest Court members, Black
having the higher Shapley-Shubik Index value and being

in the veting majority slightly more often, while Brennen
had a slightly higher vpercentage of his opinions becom-
ing majority (17% to 12%), perhaps indicating a slightly
higher degree of influence among other Court members,
Table 5 shows the ISI values and derived rankings of the
seven justices in the 1971-72 Court., Iz confirms the
previous implication that Black was slightly less sup-
ported than Brennen, in fact, the least supported member
of the Court, with Brennen only slightly ahead. Accord- "
ing to the table, Seainson was the most influential or
supported member of the Court. The suprising finding is
the high ranking accorded Adams in the }Si index., It
appears that this ranking is due to the exremely high
éupport for his opinions accorded by Williams and Swainson.

Swainson supported Adams' opinion 64% of the time, giving

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Table 5

Inter-Individual Solidarity Index and Ranks

Michigan Supreme Court

1971-72
Initiators Targets
T,
Kavanagh ok(6)  58(2) 13(5) 49(&) 72(1)  52(3)
Black 27(2) 24(3)  31(1)  07(5) 06(6)  12(k)
Adams 64(1) 12(56) 17(5) 26(%) 53(2) 37(3)
Brennen  09(6)  30(2)  18(%4) 11(5)  33(1)  22(3)
T.G.
Xavanagh  64(1) ok(6) 37(3.5) 23(5) 61{2) 37(3.5)
Swainson  55(3) 12(5) 64(1) 06(6) 33(4) 63(2)
Williams  45(3)  06(8)  s4(2)  1&(5) 30(&)  61(1)
Rows 16 31 15.5 27 26 13 18.5
Average
Ranks 3 7 2 6 5 1 4
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him more support than any other justice, Williams sup-
ported Adams opinions 54% of the time, the second highest
support that he gave., T.M. Kavanagh and Williams ranked
in third and fourth posiiions on the ISI Index (no sur-
prise) and consistent with the indication of the other
three measures. Again, as in the previous court, there
is no clear cut dominating individual justice; Chief Jus-
tice 7.M. Kavanagh, Williams, and Swainson are clearly the
three most powerful and influential, but they are very
néarly equal in power. A slight edge might be accorded
to Swainson, but it is very slight indeed, It is also
clear that 3rennen and Black are thé fwo least powerful
and influential Court members, dut the difference be-
tween them 1is very slight,

The 1973 Court, the fianl one considered in this
analysis, was characierized, as was already discussed,
by the formation of a strong dissenting pair of justices,
Brennen and Coleman, and the weakening of the five-mem-
ber power bloc of the previous Court caused by the re-
placement of Adams by Levin, who did not align himself
strongly with the bloc, but took a close position to it,
Looking at Table 2 again shows the ranking and values of
the 1973 Court justices on the three measures, T.G., Kav-
anagh ranked higher on all three measures, being in the
majority the highest percentage of the time (87%) and

also had the highest Shapley-Shubik Index value (,202)
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and the greatest percent of his opinions becoming maj-
ority (78%). Levin, as a new justice not in the power
bloc in this énalysis, had a curiously high ranking in
all three measures, having the second highest Shapley-
Shubik Index score and being in the majority the second
highest percentage of the time, The other three power
bloc members, T.M. Kavanagh, Williams, and Swainson, ranked
in the next three positions on all three measures. Pre-
dictably, Coleman and Brennen ranked lowest on the three
measures, veing clearly the two weakest and least in-
fluential members of the Court, Table 6, showing tﬁe

ISI values and ranking, might help to clarify the high
position ¢f both T.G. Kavanagh and Levin., Table 6 con-
firms the high ranking accorded T.G. Kavanagh on the
other three measures, indicating that he has clearly
emerged as the most powerful and influential member on
the 1973 Court, While his high position is partly due

to the high support of new justice Levin, he is given
high support by the other members of the power bloc, and
moderate support by Coleman and Bfennen, thus his sup-
port is across the Court. Swainson and Williams follow
in second and.third positions, followed by the other power
bloc member, T.M. Kavanagh, who appears to be losing
power and influence slightly from previous Courts, Again,

predictably, Coleman and Brennen are in the owest pos-

itions, getting little support from the other Court mem-
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Table 6

Inter-Individual Solidarity Index and Ranks
Michigan Supreme Court

1973
Initiators Targets
T,
Kavanagh - 18(5)  56(2) 50(3.5) 50(3.5)  75(1)  00(8)
Coleman  33{2.5) 25(%) 125(6) 33(2.5) 14(5)  64(1)
Kavanagn  33(3)  08(6) 875(1)  50(2)  3L(%)  14(5)
Levin 33(3.5) 00(5.5) 100(1) 50(2) 33(3.5) 00(5,5)
Swainson  00(6)  33(4)  56(1) 50(2.5) 50(2.5) 17(5)
Williams . 67(1) 08(5} 56(2) 375(3)  33(%) 00(6)

Brennen 00(6) 58{(1) 22(4) 25(3) 33(2) 125(5)

Rows 22 26,5 N 22 16 21 28.5
Average
.Ranks 4,5 5 1 4.5 2 3 6
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bers for their opinions although each gave their highest
support for each other, Levin ranked in a tie with T.K.
Kavanagh for fourth and fifth positions, However, sum-
ming the percentages shows that Levin was less supported
by the Court, 44% of the time, while Kavanagh was
supported 66% of the time, clearly indicating that Levin
was less influential, It appears that Levin's surpris-
ingly high ranking on tﬁe other three measures was due
"primarily to his tendency to align himself with T7.G. Kav-
anagh in all cases. In summary, then, the 1973 Court ap-
pears to have the lines of power and influence more clear-
ly drawn, with T.G. Xavanagh the most powerful and in-
fluential justice, and a clear four-member power bloc

and a strong dissenting pair,
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Changes in Power and Influence

We now focus our attention on the more dynamic as-
pects of power and influence on the Michigan Supréme Court
in the 1968-73 period. There have been a number of sug-
gestions, especially by Snyder, Ulmer, and Schubert re-
garding some of the possible changes that might occur over
time in a justice's power and influence, Ulmer, for ex-
ample, noted a tendency for justices to move downward on
vower indices through time, ther views suggest that a
justice might gain in power influence as his exper-
iencé on the Court increases., There have been a number
of suggestions regarding the tendencies of new or fresh-
man justices. We will here be interested in discerning
from our limited data whether or not any consistent pat-
terns or tendencies are evident which might add credence
to, or cast further light on, these hypotheses, It will
be impossible to make any conclusive statements on these
dynamic aspects since our data covers only six terms, How-
ever, it may provide some further ideas and clues., We
will here be interested in each individual term of the
Court, in order to get a finer breakdown of changes in
power and influence aspects, Of the 13 justices included
in our data, we will be able to investigate only nine for
most purposes, because Souris and O'Hara were on the Court

only in the first term convered in this analysis, ie,,
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1968, while Coleman and Levin were on the Court for only
the last term considered, ie.,, 1973, O0f the nine jus-
tices, four began their careers on the bench during the
period of this analysis, T.G. Xavanagh, Swainson, Williams,
and Brennen, who began in 1967, will also be considered a
"new" justice, Of the nine justices considered, five
justices ended their careers on the bench during the six
vear period of analysis, Dethmers, 3lack, Xelly, and
Adams, while Brennen ended his career after the 1973 term.
Table 7 shows the progressive changes in the power
and influence measures, through the six terms for the nine
justices., (Shapley-Shubik Index, Percent of Times in the
Majority, and Number of Opinions Becoming Majcrity.)
There appears 1o be no clear trend in any of the three
measures, Srennen increased in power according to the
Shapley-Shubik Index gquickly after one term, then began
a rapid decline to a low index value in 1972 and 1973.
T.V. Kavanégh also showed a trend toward increasing to
a hignh of ,191 in 1971, then decreasing. 3lack decreased
steadily from 1968 to 1972, while Swainson, Williams, and
Kelly remained about the same during their three years,
Dethmers and T.G. Kavanazh show no particualr trend, Deth-
mers first increasing, then decreasing, and T.G. Kavanagh

decreasing, then increasing to a high in 1973,

One of the suggestions put forth by Ulmer, was that

the "power of the judge tapers off in the twilight of
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Table 7

Changes in Power and Influence ieasures

1968-73

Michigan Supreme Court

Shapley~Shubik Index

63

1968 1969 1970 1971 1972 1973
Dethmers »159 ,188 .151
Brennen 152 .2'01 C,179 .088 079 . 104
Xelly 162 ,160 177
Black 162 + 137 L 164 .098 .092
T;K. Xavanagh ,104 129 .137 .191 ,176 .159
Adams - «110 2127 127 151 »160
T,G. Kavanagh . 202 »107 . .151 o 1AL »202
Swainson 181 2177 173
ﬁilliams L1174 .187 168

Percent of Opinions Becoming Majority

1968 1969 1970 1971 1972 1973
Dethmers 80 56 62.5
Brennen 39 50 50 23 12,5 14

(cont.)
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Table 7 (cont.)

1968 1969 1670 1971 1972 1973

Kelly | 71 33 50

Black 12,5 37,5  37.5 6 15

T,M. Kavanagh 31 ks 75 75 57 33
adams 24 L2 12,5 50 67

T.53. Kavanagh 75 29 58 26 78
Swainson 67 72 Ll
Williams Ll 72 Li

Percent of Times in Majority

1968 1969 1970 1971 1972 1973

Dethmers . 80 80 68

Brennen : 77 84 80 b3 37 L3
Xelly 84 67 77

Black 84 ‘ 63 75 50 L

T.M. Kavanagh 53 56 6L 92 86 73
Adams 57 56 60 73 79

(cont,)
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Table 7 {(cont,)

1968 1969 1970 1971 572 1973
T.G. Kavnagh 89 50 75 72 87
Swainson 91 86 80
Williams 88 89 77
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his career as a result of age, infirmity, and declining
interest in social problems."6 We shall look again at
Table 7 to see whether there is any support for fhis idea’
in our limited data in the cases of the five justices who
ended their careers between 1968 and 1973: Dethmers,
felly, Black, Adams, and 2rennen, It is clear from the
table that the power of Brennen and Black, according
to the Shapley-Shubik Index, tapered off, reaching its
lowest value in their final term, Dethmers also had his
lowest power index value in his final term, although he
had his highest in the preceding year, In the cases of
Kelly and Adams, however, we see a general increase in
power, with their highest power index values in their fin-
al term on the Court, From this very limited data, then,
we can find no consistent support for Ulmer's suggestion.
We shall now briefly focus on some tendencies of
the freshman or new justices on the Court., Including
Brennen, there are six justicés who began their career on
the Court between 1968 and 1973: T.G, Kavanagh, Swainson,
Williams, Coleman, and Levin, Schubert has questioned
whether freshman justices might tend to dissent more than
older justices or that, due to timidity, might tend to at

first join the majority position or at least gravitate.

6Ulmer, "Homeostasis," op. cit., p. 168,
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toward it. The percent of times in the majority would
give us some idea of a justice's tendency to eifher dis-
sent or join in with the majority. Looking at Table 7
again, we can see that in their first term, T.G. Kav-
anagh voted with the majority 89% of the time, Swainson
91%, Williams 88%, and Brennen, really in his second year,
77%, From a previous table (Table 2) Coleman voted with
the majority 41% of the time and Levin 84% of the time in
their first terms. In the case of the four justices for
which we have further data, Swainson, Williams, T.G. Kav-
anagh, and Brennen, these figures represent either their
highést or one of their highest percent of times that
they were in the majority, The average for the six jus-
tices in their first year on the Court is 78% of time in
the majority, certainly a much higher figure than average.
It appears from these findings there might be a tenden-
cy for a freshman justice to vote with the majority at
first rather than to assume a dissenting role,

The Chief Justice of the Michigan Supreme Court is
selected by the other justices of the Court at the beg-
inning of each term, This differs considerably from .the
U.S. Supreme Court, where the Chief Justice is nominated
by the President, Due to this selection process, we would
expect that the Chief Justice of the Michigan Supreme
Court would be a justice of somewhat moderate views, al-

though certainly a member of the power bloc; a justice
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having a high power index, although not neccesarily the
most powerful justice on the Court, We shall here focus
on the power and influence of the Chief Justice, seeking
to discern any consistent patterns or tendencies, Deth-
mérs in 1968, Brennen in both 1949 and 1970, and T.M.
Kavanagh in 1971-1973 were among the most powerful jus-
tices on the Court and all members of the controlling power
bloc, though not necessarily the most powerful justice,

It appears that the Chief Justices were among the most
influential in terms of support. Dethmers had his high-
est percent of opinions becoming majority and the highest
on the Court, (80%) during his year as Chief Justice,.
Brennen also had his two highest percentages of opinions
becoming majority during his two yeafs as Chief Justice
(50%) and the third highest on the Court in each of those
two years, T.M. Kavanagh had higher percentages of opin-
ions becoming majority in his three years as Chief Jus-
tice, and in his first year as Chief Justice had the high-
est on the Court (75%). Looking at the percent of times
in the voting majority section of Table 7 is also reveal-
ing, Dethmers, in 1968, while Chief Justice, had the sec-
ond highest figure on the Court and his highest figure

for any of his years in our analysis (80%). Brennen,

in 1969 and 1970, while he was Chief Justice, had the
highest percentage in the majority on the Court (84%

and 80%) with the exception of T.G. Kavnagh (89%0 in
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1969, These values were also his highest fof any of the
six terms covered by this analysis, T.M. Kavanagh had
his three highest rankings in percent of times in maj-
ority during the three years he was Chief Justice and
had one of the highest figures on the Court in each of
those three years, t appears from these findings that
there is a tendency for Chief Justices to be in the maj-
ority and the be influential, ie., to_receivé high support
for their opinions, Chief Justices also tend to be a-
mong the most powerful justices on the Court, This is
consistent with what we have earlier suggested might be
the case due to the way the position of Chief Justice

on the Michigzan Supreme Court is achieved,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



70

Patterns of Powgr and Influence
in

Unemployment Compensation and Criminal Cases

We will now examine the power ind-influen;e struc-
ture of the Court in two substantive areas, criminal pro-
cedure and unemployment compensation, t was suggested
earlier that patterns of influence in certain substan-
tive areas differ from the overall pattern, This might
be due to certain justices' influence within certain areas
due %o particular expertise, experience, etc, We will
nere ve intersted in discussing whether the basic pat-
terns found earlier will hold within these areas, We
have selected workman' compensation and criminal pro-
cedure cases because they consitutue two of the most im-
portant types of cases coming before the Michigan Supreme
Court, Cases of these two areas constituted nearly half
(92 cases) of the nonunanimous cases decided by the Mich-
igan Supreme Court in the 1968-73 pericd., Additionally,

especially in the cases concerning criminal defendents,

-+
9

"5

ey offer a clue to the political philosophy of the jus-
tices, Justices tending to side with or against crim-
inal defendants in certain criminaliprocedure cases has
been often used within the field as a means of evaluating
a justice's position along a liberal-conservative con-
tinuum, This information concerning judges' attitudes,

while not a main focus of this study, can, as a by-pro-
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duct of the analysis, shed further light on the inter-
action patterns and also provide some justification for
the positioning of blocs in left or right positions in
the bloc analysis,

Table 8 shows the justices' values on the Shapley-
Shubik Index, the percent of times in majority, and the
vercent of votes in favor of both unemplcyment compen-
sation or criminal defender cases in the four courts un-
der analysis, It is clear from the table that in the
1968 Court, the general power and influence structure dis-
covered previously for all cases, is still evident and
holds within the Two substantive areas. The four right
power vloc justices, Black, Brennen, Dethmers; and Kelly,
have the highest Shapley-Shubik Indices and the highest
percent in the majority. The two most powerful jﬁstices
on the Court, idertified earlier, Dethmers and Kelly, con-
tiﬁue 1o evidence the greatest power and influence with-
in the two areas, with both being in the majority 100%
of the time in each area and having the highest Shapley-
Shubik Indices, (,193 and ,213 for Kelly; .157 and .211
for Dethmers), far above the theoretical average ,125,
Souris, Adams, and Kavanagh, ?he three justices ident-
ified earlier as the weakest and least influential, are
still in that same relative position, with the lowest
values on the Court on each measure, The table also in-

dicates vast differences in percent of times favoring
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Table 8

Analysis of Selected Areas;
Workman's Compensation and Criminal Cases
Michigan Supreme Court

72

1968

Criminal Cases Workman's Comoenéation Cases

Dethmers 17 100 v 157 17 100 211
3rennen 0 86 193 17 100 211
Kelly 0 100 193 20 100 213
Black 0 100 193 17 67 .13
Ka(réiégh 85 29 .076 83 33 ,067
Adams 50 57 .119 67 50 095
O'Hara 0 86 .157 33 50 .103
Souris 100 0 .100 100 0 .000

Entire Court -- 14% Entire Court -- 17%

in Favoer in Favor
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Table 8 (cont.)

1969-70 Court

AU
?
A

.8 T LT P -
YoEa WEETR &2z e ~ BTC
Brennen 29 82 L177 40 60 .150
Dethmers 2L 76 166 20 40 .082
Felily 31 31 .181 20 Lo .083
Black 6 5¢ .125 40 60 »133
T.?G.
Kavanagh 9% 59 .132 100 80 .183
Adams 59 76 . 169 100 80 ,183
T.G,
Kavanagh 100 36 .077 100 100 .229
Entire Court -- 47% Entire Court -- 80%
in Favor. : in Favor
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Table 8 {cont.)

1971-72 Court

Criminal Cases Workman's Compensation Cases

. . I, ¢ t
oL e A 5 o >
T.}\‘Zl
Kavanagh 32 20 .183 77 67 .122
Zlack 9 25 .051 100 100 .233
Adams 69 82 . 167 50 33 087
Brennen 17 33 . 069 33 33 056
T.G.
Yavanagh 97 79 161 67 67 .122
Swainson g0 g0 .183 100 100 ,233
Williams 78 95 .198 77 67 L1867
Entire Court -- 82% Entire Court -- 100%
in Fawvor ‘in Favor
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Table 8 (cont.)

1973 Court

Criminal Cases Workman's Compensation Cases

} ! ; >
<7 5 <75 3TE
v E = R YEa v i
T.H .
Xavanagh 83 75 172 100 67 .139
Coleman 11 11 .028 17 33 . - L111
Levin 67 100 .219 100 1C0 .208
T.G,
Kavanagh 83 100 256 100 57 .139
Swainson 79 75 172 50 é7 ,167
Williams 83 75 172 100 67 . 139
Brennen 17 33 .097 50 100 .250
Entire Court -- 83% Entire Court -- 67%

in Favor in Favor
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either the workman's cleims or the criminal defendants

in the two types of cases, Souris, for example, voted

in favor of the criminal defendant 100% of the time while
Brennen, Kelly, Black, and 0'Hara never voted in his
favor, Using this measure as a rough indicator of pos-
ition on a conservative-liberal continuum, ie., right or
left leaning, it is clear from the table that the four
power bloc justices and O'Hara are clearly on the right,
wnile Xavanagh and Souris are clearly left, Adams would
nold a position somewhat in the center, or middle of the
road, The Court as a whole, being dominated by the right,
voted in favor of criminal defendants only 14% of the time
and in favor of the workman's claims in workman's com-
pensation cases 17% of the time.

In the 1969-70 Court, the table indicates that the
general overall vower and influence patterns holds for
criminal cases, Adams and T.F. davanagh have somewhat
higher values on the twoAmeaéures than might be expected,
probably due to their growing influence and power on the
Courﬁ, the support of T.G. Kavanagh, and the absence of
Q'Hara's support for the power bloc on a now seven-man
Court, This is reflected in the greater support from
the Court as a whole, for criminal defendants (47%), In
the workman's compensation cases, suprisingly, the three

108t powerful justices indicated by the table are T.G.

»

Kavanagh, Adams, and T.M. Kavanagh, the three weakest
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justices in the Court overall for all cases., This is
probably due to the fact that they were an extremely co-
hesive unit in these cases, all three voting 100% of

the time in favor of the workman's claim, Also, the new
dynamics of the change to a seven-man Court would nec-
essitate only one vote from the other power floc justices,
who were not a cohesive unit in these cases, in order 1o
make a majority. Thus, the Court as a whole voted in
favor of workman's claims in these cases 80% of the time.
These results are also guestionable due to the extremely
small amount of ndnunanimous workman's compensation cases
in this term, only five cases,

In the 1971-72 Court, it is clear from the table
that the general power and influence patterns described
previously for all cases holds within the criminal def-
endant cases area, The five left power bloc justices had
the highest Shapley-Shubik Indices and were in the major-
ity the greatest percent of the time, 3Black and Brennen,
identified as the two weakest Court members, have the
same position for these cases, with Shapley-Shubik In-
dices of .051 and ,069, respectively., The shift to the
left previously described is evident from the table, The
new dive-member left vower bloc led the Court as a whole
to vote in favor of the criminal defendant in 82% of
all cases, and 1C0% of the time for the workman in work-

man's compensation cases., Individually, T.G. Kavanagh

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



78

appears to be the most left justice, with 97% in favor of
criminal defendants, The extreme right position of Black
and Brennen is evident from their low percentages in favor
of criminal defendants, 9% and 17%, respectively. Adams
can be seen from these figures aé the most central jus-
tice in terms of left and right positioning, with 69%

in favor of criminal defendants,

The patterns of power and\influence within criminal
defendant cases in the 1973 Court again reflected the
general overall pattern for all cases, . The four left
power bloc justices, identified previously, T.M. Kav-
anagh, Swainson, Williams, and T.G, Kavnagh, have the
highest Shapley-Shubik Indices and percentages in the maj-
ority within the criminal case area, Coleman and Levin,
identified as the two weakest justices, continue to hold
that position within the area, The Court as a whole
voted in favor of criminal defendants 83% of the time, due
to the sfrong, five-member left power bloc which controlled
the Court, The table indicates that Coleman is in an
even farther right position then Brennen, supporting crim-
inal defendants only 11% of the time compared to Brennen's
low 17%. Levin appears to be the most central justice
from these figures with a support for criminal defendants
of 67%, The table also reinforces the previous fihding
that T.G. Kavanagh has emerged as the Court's most power-

ful justice, In criminal cases he has the highest Shapley-
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Shubik Index, an extremely high .265, He was also in the
majority 100% of the time., He also is in one of the
farthest left positions according to these figures. The
number of workmah's compensation cases were too few to
make any reliable statements, There were only three non-

unanimous cases in the 1973 term,
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CHAPTER V
SUNMMARY AND CONCLUSICHKS
This study has examined patterns of power and in-
fluence on the lichizan Suvreme Court between 1968 and
1973 from the small group perspective, It has briefly

Y,

reviewed some of the

4

indings and ideas of small group
theory, with respect to power and influence, and a num-
ber of studies of judicial behavior. This material has

provided a fund of ideas from which to draw, and the

-y

ecessary background

<

or the vpresent research, We have

D

Q.

iscerned the problems and difficulties of penetrating
the Court's "purple curtain®, ie., of discerning aspects
of tThe interaction process which is closed to observa-
tion, It was the vosition of this study that patterns
cf vower and influence can be discerned, however, from
voting and opinion behavicr, Using this voting and op-
inicn behavior as the basic data, we have attempted to-
discern the overall vower and influence structure, and
vower and influence patierns and relationships. [his
study has utilized bloc analysis to determine broad pat-
terns of overall grouping, and a number of measures,
primarily the Shapley-Shudbik Power Index and Rales Sol-
idarity Index, to determine the power and influence pos-
itions of individual justices., It has also focused on

the changes in power and influence of the justices over

80
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time, as well as the power and influence of justices in
relation to two substantive areas, unemvloyment compen-
sation and criminal procedure cases,

With regard to the overall structure, the vloc an-
alvsis indicated that there existed a major dominating
‘bloc controlling vpower on each distinct "court" analyzed,
In 1968 through 1970, the bloc was right oriented, while
iﬁ 1971-1973, it was a left oriented bloc., In none of
the courts investizated was there a distinct cohesive
dissenting tloc, generally only a dissenting pair. Mem-
vers of these bdlocs and the extent of their interagrée-
ment was indicated.

The various measures of individual power and in-
fluence revealed that there was clear différences vetween
the power and influence of court members.

The power and influence rankinzgs of the justices
resulting from the application of these measures was con-
sistent with the power relationships and groupings in-
dicated bty the bloc analysis, The power or influence pos-

itions of the justices was gzenerally consistent across

}oe

the variocus measures used, The position of each justice
on each “"court" with regard to amount of power and in-
fluence Was able to be determined. These positions of
power and influence were generally found to hold con-

stant within specific substantive areas, ie,, criminal

procedure and unemployment compensation cases. Thus,
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the study found no unique pattérns with regard to spec-
ific areas.

The analysis of the changes in the power and in-
fluence of the justices revealed no consistent patterns.
Some of the justices showed a steady increase in power
over time, while others decreased, In other cases, the
justices® power fluctuated over time, There was no pat-
tern revealed in this analysis of the power af justices
near the end of their career on the court, An examin-
ation of the behavior of freshman justices indicated that
the six justices examined joined the majority an unusual-
ly high percent of the time, far above the court average.
Thus, in this case, some support was indicated for the
idea that there is a tendency for freshman justices to
join the majority. A review of the power and influence
of the three Chief Justices revealed that they were among
the most powerful court members and a member of the power
bloc and were in the majority a great amount of the time,
They also received a high amount of support for their
opinioms,

This research also revealed that there was a great
amount of stability and consistency on the Michigan Sup-
reme Court between 1968 and 1973. Changes in the court
structure were largely due to changes in personnel rather

than 1o changes of individual members, The power and in-

fluence positions of the new members of the court appears
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to be a product of the relationship of his beliefs, op-
inions, attitudes, characteristics, etc., with those of
the other members of the court. These relationships
should determine whether a new justice joins the major-
ity or takes a dissenting role. Later interaction could
alter this pattern and a justice's personal persuasive-
ness and influence might have an impact over time on the
court patterns,

This study, with its basic approach and methods,
~does provide a good deal of information about power and
influence on the Michigan Supreme Court from 1968 to
1973, This, however, is information about a specific
court during a specific period, It may also be sugges-
tive of questions and other lineé of approach for fur-
ther research, and might also imply the existence of
some basic behavioral principles or tendencies applic-
able to other courts. However, it is impossible to con-
fidently generalize from the specific findings to such

rinciples or tendencies. This is due to a2 number of

'd

+

actors, among which are the limited number of terms and
cases investigated, and perhaps the unique nature of the
¥ichigan Supreme Court, More importantly, it is partly

due to the relational nature of the phenomencn invest-

'-J-

zated, ie., the existence, type, and amount of power and
influence is due to characteristics of the relationship

between two entities, either two individuals; two groups,
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or an individual and a group. ‘The needs and wants of
each, and the ability to provide satisfaction for them,
is the key consideration, Thus, one individual might

posses a great deal of power and influence in one group
and not in another, or over one individual and not over
another, This aspect was evident in the change in power
‘and influence of individual justices on the Michigan Sup-
reme Court. The changes occured primarily when the group
membership of the court changed., Justice Brennen, for
example, possessed a great deal of power and influence
on the right-dominated 1968-1970 Court, but little power
and influence on the left-dominated 1971-1972 Court,
which had a different membership, The change in Bren-
nen'*s power and influence was not due to a change in
Brennen himself, but to a change in the relationship,
and the interaction, between him and the Court, The
behavior of court members in relation to the power and
influence dimension appears tc be primarily a result of
the unigue interaction of the members of the court,
rather than of individual characteristics or atributes
of power or influence,

Studies of the judicial behavior of specific courts
using the small group verspective such as this one, and
ones even more extensive, are perhaps less valuable in
generating general behavioral principles than basic small

group research using experimental groups. It would pro-

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



bably not be so if it weres possible 1o observe and study
the interaction process of courts, but because the inter-

ction is not observable, it is difficult to identify

W)

from the basic data of voting and opinions, behavioral
tendencies and processes which might be true of courts

udges in general., The greatest value of such stu-

W)

nd ;

Code
ua

es might ve in determining whether or not the bvehavioral

(o N
'-J 3

tendencies and processes suggested dy small group theory
are evident in‘the resulting behavior of judges and courts,
as discerned through voting and opinion behavior, as well
as from any information that is available regarding the
interaction of judges on a court, With the accumulation
of a large body of such research on the different behav-
ioral aspects of a great many different courts, it could
be determined whether courts operate ané function as
small groups or whether they are’'a unique type of group.
If indeed courts function as small groups, as we would
expect, we could then bDe better able to make inferences

about the int

®

raction which 1s hidden, and relate these
vrocesses to the data of votes and opinions and provide
explanations of such data, We would also be more con-
fident that the processes and interaction which are hid-
den from observation are those which are identified in
small group theory.

In regard to the present study, I would suggest

that, in further research, in order to more adequately
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investizate the dynamics of the changes in power and in-
fluence, a 1ongér periodugf-time 5e examined, Also, a
greater number of cases would better provide a compar-
ison between the behavior patterns within specific areas
and the overall behavior patterns. A comparison between
vatterns of power and influence of different courts
would also be valuable. I would suggest, with regard to
methodology, that further studies concerning power and
influence patterns on a court focus primarily on inter-
agreement matrices in relation to the Inter-Individual
Solidarity Index and its derived measures. The Shapley-
Shubik Index, while measuring a judges tendency to.be

in the majority, fails to adequately distinguish between
justices with real power and influence, and those sim-
rly following the majority of the court and voting with
t, The ISI gets at the important factor of support
Tor ones opinions that is vital to power and influence,
and which the Shapley-Shubik Index does not measure, It
better distinguishes beitween a judge who is truly in-
fluential and one who 1s merely voting with another
powerful judge.

In summary, the value of the present study and ones
like it, done from a small group perspective, lie primar-
ily in providing specific information and insight re-
garding specific courts during a specific period, In

addition to this limited purpose, a study of this kind
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adds to the body of research of judicial behavior, This
body of research covering many courts over many different
periods can tﬁen be related to small group theory, It

is in this way that behavioral tendencies and processes
with broader application to courts and judges in genQ
eral can be found and lead to a clearer understanding

of court behavior.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



- BIBLIOGRAPHY

Anderson, Lee F,, Legislative Roll Call Analysis, Evan-
ston: Northwestern University Press, 1966.

Bales, Robert F., Interaction Process Analysis: A Method
for the Study of Small Groups. Readins, Mass,: Addison,

Wesley, 1950,

3ecker, Theodore, Political Behavioralism and iodern
Jurisorudence, Chicago: Rand McNally & Co,, 1564,

Bierstedt, Robert, "An Analysis of Sccial Power," ASR,
Vol, XV, 6, 730-738.

~

Cartwright, Darwin and 7ander, Alvin, Group Dynamics.
New York: T-eu“pe‘r‘ and Row, Pub., 1968,

Cartwrignt, Darwin, (ed.), Studies in Social Fower. Ann
Arbor: University of Michigan, 1959,

Volllns, Barry E. and Guetzkow, Harold, A Sccial Psycho-
logv of Group Process for Decision-Va klpa. New York:
John w1lev and Sons, Inc., 1964,

‘Criswell, Joan; Sclomon, Herbert; Suppes, Patrick, {(ed.),
Vatnenatlcal Methods in Small Group Processes. Staniord,
Calif,: Stanford University Press, 1962

Dahl, Robert A., "The Concept of Power." Behavioral
Science, 2 (July, 1957), 201-215.

Danelski, David J., "The Influence of the Chief Justice
in the Decisional Process of the Supreme Court." The
Federal Judicial Svstem, ed., by Sheldon Goldman and
Thomas P, Jahnige, New York: Holt, Rinehart and Winston,
Inc,, 1968, ‘ '

Emerson, Richard ¥,, "Power-Depencdence Relations," ASR,
¥ol, 27 (February, 1962), 31-41.

French, J.R.P.,, Jr,, "A Formal Theory of Social Power,"
Psvchological Review, 63 (May, 1956), 181-194,

Goldman, Sheldon and Jahnige, Thomas, (ed.), The Federal
Judicial Svstem, New York: Holt, Rinehart and Winston, -
inc,, 1968,

88

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



89

Goldman, Sheldon, "Voting Behavior on the U,S, Court of
Appeals." APSR, IX (1966), 374-383,

Golembieski, Robert T,, The Small Group. Chicago: The
University of Chicago Press, 1962,

Guetzkow, Harold, (ed.), Groups, Leadership, and Men.
New York: Russel & Russel, 1963,

Hare, Paul A.,, Handbook of Small Group Research. Glen-
coe: The Free Press 1962,

Hurwitz, Jacob; Zander, Alvin; Hymnovitch, Bernard, "Some
Effects of Power on the Relations Among Group Kembers,"
Group Dynamics, ed. by Darwin Cartwright and Alvin Zan-
der, New York: Harper and Row, Pub,, 1960,

Xort, Fred, "Simultaneous Equations and Boolean Algebra
in the Analysis of Judicial Decisions,"” Jurimetrics, 28,
No, 1 (Winter, 1963), 1&3-163.

Xrislov, Samuel, "Power and Coalition in a Nine-ifan Body."
American Behavioral Scientist, 6,8 (April, 1963), 24-26.

Lasswell, Harold and Kaplan, Abraham, Pgwer and Society,
New Haven: Yale University Press, 1950,

Alnpltt Ret po1ansky, .3 Redd, F.; Rosen, S.,, "The
Dynamics of Power," Human Relations, 5 {1952), 37-64,

Varch, James, "An Introduction to the Theory and lieas-~
urement of Influence," APSR, XLIX (June, 1955), 431-451,

"Influence keasurement in Experimental and
Semi-Experimental Groups." Sociometry, Vol, 19 (1956),
251-261.,

"Measurement Concepts in the Theory of
Influence," Journal of Politics, Vol, 19 (¥ay, 1957},
202-226,

“cGrath, Joseph and Altman, Irwin, Small Group Research.
“ew York: Holt, Rinehart and Winston, Inc., 1966,

vichigan Department of Administration, [ichigan Manual.
1967-1968,

nwigan Department of Administration, HMichigan Manual,
1974,

“ichigan Reports, Vol, 380-3%0, St, Paul, Minn.: West
Fuolishing Co., 1968-197k,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



90

Mills, Theodore K., "Power Relations in Three-Person
Grouvs.” American Sociological Review, 18 (1953), 351~
357,

Murohy, Walter F,, "Marshalling the Court: Leadership,
Bargaining, and the Judicial Process,” The University
of Chicagzo Law Review, 29 (1962), 640-672.

Murphy, Walter F, and Pritchett, C. Herman, Courts,
Judeges, and Politics. New York: Random House, 1961,

Nagel, Stuart S., "Testing Empirical Generalizations in
Lezal Research." Journal of Lezal Education, 15, No. &
(1963), 265-381.

"Testing Relations Between Judicial
Characteristics and Judicial Decision-Making," Western
Pplitical 2uarterlv, 153 (1962), 425-437,

Pritchett, C, Herman, "Divisions of Opinion Among Jus-
tices of the U.S. Supreme Court, 1939-1953.," APSR, 35
(1941), 890-898,

The Rogsevelt Court: A Studyv in
Judicial Politics and Values, 1037-19047, New York:
MachMillan, 1948,

Rosenfeld, Lawrence B., Human Interaction in S
Zroup Setting, Columbus: Charles Z, Ierril Pub. Co,,

1973.

o]

Schmidhauser, John R., "The Justices of the Supreme Court:
A Collective Portrait." Kidwest Journal of Political
Science, 3 (1959), 2-49.

Schubert, Glendon, (ed,), Judicial Behavior. Chicago:
Rank,¥clially & Co., 1964,

Judicial Decision-iaking,
Glencoe: The Free Press, 1963,

Schubert, Glendon, Judicial Policv ¥akinz. Glencoe:
Scott Foresman & Co,, 1965,

The Judicial Mind: The Attitudes
and Ideologies of Suvreme Court Justices, 1946-1963.
Zvanston, Ill,: Northwestern Illinois Press, 1965,

"The 'Packing' of the Michigan Sup-
eme Court." Judicial Behavior, ed. by Glendon Schubert.
1

—

encoe: The Free Press, 1959, 129-141,

"
-
sl
(o4

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



91

"The Power of Organized Minorities
in a Small Group."” Administrative Science Quarterly,
9 (September, 1964), 133-153,

"Prediction From a Psychometric Mod-
el.," Judicial Behavior, ed., by Glendon Schubert. Chicago:
Rand, MceNally & Co., 1964,

Quantitative Analysis of Judicial 3e-
navior, Glencoe: The Free Press, 1959.

_ohanlev, L.S. and Shubik, Jartin, "A Method for Evaluat-
ing the Distribution of Power in a Jommlttee System."

The American Political Science Review, 48 (September, 1954),
787-792,

Shubik, Martin, (ed.,), Game Theoryvy and Related Approaches
to Social Behavior. New York: John wWiley & Sons, 1964,

Simon, Herovert, "Notes on the Observation and Measurement
of Power." Journal of Politics, Vol. 15 {1953), 500-516.

Snyder, Eloise C., "The Supreme Court as a Small Group."
Social Forces, Vol, 36 (March, 1958), 232-238,

Spaeth, Harold, J., "An Analysis of Judicial Attitudes
in the Labor Relations Decisions of the Warren Court."
Journal of Politics, 25 ( 1963), 290-311.

An Introduction to Supreme Court De-
cision Making. San Francisco: Chandler Publishing Co.,

Sprague, John D,, Voting Patterns of the U.S. Supreme
Court. Indianapolis: The Bobbs Ferrill Co., Inc., 1968,

Starm, Alvert L, and Whitaker, Margaret, Implementing

a New Constitution: The Michigan Experience. Ann Arbor,
Mi,: Institute of Public Administration, University of
Michigan, 1968,

Taylor, Dalmar, Small Groups. Chicago: Markham Pub. Co,,

1971,

Ulmer, Sidney, "The Analysis of Behavior Patterns in the
U.S. Supreme Court." Journal of Politics, 22 {1960),
629~ -853, :

“"Homeostasis in the Supreme Court."
Judicial Behavior, ed. by Glendon Schubert, Chicago:
Rand McNally & Co., 1964,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



"Leadershiv in the Michigan Supreme Court."
Judicial Decision-Making, ed, by Glendon Schubert, Glen-
coe: The Free Press, 1963.

“Toward a Theory of Subgroup Formation in
the U.S, Supreme Court." Journal of Politics, 27 (19653),
132-153.

Verba, Sidney, Small Groups and Political Behavior.
Princeton: Princeton University Press, 1964,

Wrong, Dennis, “Some Problems in Defining Social Power,”
AJS, Vol. 73, No. 6 (Way, 1968), 673-681,

Ziller, Robert C., "The Newcomer in Open and Closed
Groups." Journal of Applied Psvcholosy, XIV (1961), 55-
58.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



	An Analysis of Power and Influence Patterns on the Michigan Supreme Court 1968-1973
	Recommended Citation

	tmp.1527093994.pdf.DJY0F

