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CHAPTER I 
INTRODUCTION

T h is  s tu d y  w i l l  a t t e m p t  t o  b r i n g  t o g e t h e r  i d e a s  from  

t h r e e  a r e a s  o f  r e s e a r c h ;  s m a l l  g ro u p  r e s e a r c h ,  r e s e a r c h  on 

pow er and i n f l u e n c e ,  and r e s e a r c h  on j u d i c i a l  b e h a v i o r .

The f o c u s  o f  t h e  s tu d y  w i l l  be t h e  M ich ig an  Supreme C o u r t ,  

w hich  w i l l  be v i ewed  a s  a s m a l l  g ro u p .  Taken from  t h i s  

p e r s p e c t i v e ,  s m a l l  g ro u p  t h e o r y  g e n e r a t e s  g e n e r a l  i d e a s  

a b o u t  b e h a v i o r  w hich can  be a p p l i e d  t o  th e  C o u r t ' s  b e 

h a v i o r  and i n v e s t i g a t e d .  The s p e c i f i c  phenomena we w i l l  

be f o c u s in g  upon i s  pow er and  i n f l u e n c e .  S t u d i e s  o f  power 

and i n f l u e n c e  w i l l  form  t h e  t h e o r e t i c a l  b a ck g ro u n d  from  

w hich  we w i l l  draw c o n c e p t s  and  p e r s p e c t i v e s  w hich w i l l  

th e n  be a p p l i e d  t o  j u d i c i a l  b e h a v i o r .  S p e c i f i c a l l y ,  t h e  

aim o f  t h i s  s tu d y  i s  t o  a n a ly z e  pow er and i n f l u e n c e  p a t 

t e r n s  and r e l a t i o n s h i p s  i n  t h e  M ich ig an  Supreme C o u r t ,  

v iew ed  a s  a  s m a l l  g ro u p .

S t u d i e s  o f  J u d i c i a l  B e h a v io r

S t u d i e s  o f  j u d i c i a l  b e h a v i o r  a r e  o f  r e l a t i v e l y  r e 

c e n t  o r i g i n .  The f i r s t  im p o r t a n t  work i n  t h i s  a r e a  was 

P r i t c h e t t ' s  s tu d y  o f  t h e  R o o s e v e l t  C o u r t  i n  1 9 ^ 8 .^  W hile

^-C, Herman P r i t c h e t t ,  The R o o s e v e l t  C o u r t s A S tu d y  
i n  J u d i c i a l  P o l i t i c s  and  V a lu e s ,  1937-19^7^ (New Y ork: 
M acM illan , 1 9 ^ 8 . )

1
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2

r e s e a r c h  o f  j u d i c i a l  b e h a v io r  h as  i n c r e a s e d  g r e a t l y  s in c e  

1 9 ^8 , th e  g r e a t e s t  p r o p o r t i o n  o f  t h e s e  s t u d i e s  f o c u s  upon 

t h e  U. S.  Supreme C o u r t ,  w h ile  o t h e r  c o u r t s  have been  some

w hat n e g l e c t e d .  A few  r e c e n t  s t u d i e s  fo c u s  upon t h e  U. S.  

a p p e l l a t e  c o u r t s ,  and o t h e r s  have been  c o n c e rn e d  w i th  th e  

t r i a l  c o u r t s .  Even f e w e r  s t u d i e s  have been  c o n c e rn e d  w i th  

t h e  s t a t e  c o u r t s ,  even  t h e i r  supreme c o u r t s .  I n  a d d i t i o n  t o  

t h i s  r e s t r i c t e d  a r e a  o f  f o c u s ,  t h e r e  a r e  a  g r e a t  many a s 

p e c t s  o f  b e h a v io r  t h a t  have n o t  been  exam ined , o r  exam ined 

o n ly  b r i e f l y .  One o f  t h e s e  a s p e c t s  i s  t h e  power and  i n 

f lu e n c e  r e l a t i o n s  be tw een  c o u r t  members and th e  g e n e r a l  

c o u r t  p a t t e r n  o f  pow er and i n f l u e n c e .  T h is  s tu d y  w i l l  a t 

tem p t t o  e x p lo r e  t h i s  a s p e c t  o f  b e h a v io r  t h a t  h as  r e c e iv e d  

l i t t l e  a t t e n t i o n .  The M ich igan  Supreme C o u r t  w i l l  be th e  

s m a l l  g roup  w hich  w i l l  be i n v e s t i g a t e d ,  and i t  has  n o t  

been  e x t e n s i v e l y  s t u d i e d .

An a n a l y s i s  o f  j u d i c i a l  b e h a v io r  l i t e r a t u r e  would 

r e v e a l  t h a t  m ost s t u d i e s  f a l l  i n t o  one o f  f o u r  g e n e r a l  c a t 

e g o r i e s .  These a r e :  1 . )  t h e  r e l a t i o n s h i p  o f  back g ro u n d  

f a c t o r s  t o  j u d i c i a l  d e c i s io n - m a k in g ,  2 . )  th e  r e l a t i o n s h i p  

o f  a t t i t u d e s  t o  j u d i c i a l  d e c i s io n - m a k in g ,  3 . )  th e  p r e d i c 

t i o n  o f  j u d i c i a l  d e c i s i o n s  and k , )  t h e  a n a l y s i s  o f  b lo c  

p a t t e r n s ,  subgroup  f o r m a t i o n ,  and i n t e r a c t i o n  on c o l l e g i a l  

c o u r t s .

The f i r s t  c a t e g o r y  c o n s i s t s  o f  s t u d i e s  i n  w hich an
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3

a t t e m p t  i s  made t o  f i n d . a  r e l a t i o n s h i p  betw een  background  

c h a r a c t e r i s t i c s  o f  t h e  ju d g e  and h i s  d e c is io n -m a k in g  o r  

v o t i n g  t e n d e n c i e s .  Some o f  th e  f a c t o r s  i n v e s t i g a t e d  have 

been  p o l i t i c a l  p a r t y ,  s o c i a l  b a c k g ro u n d ,  s o c i a l  c l a s s ,  

f a t h e r ' s  o c c u p a t io n ,  e d u c a t i o n a l  b a c k g ro u n d ,  r e l i g i o u s  

a f f i l i a t i o n ,  and e t h n i c  b a c k g ro u n d .  S tu d i e s  by Schmid- 

h a u s e r ^  and  N age l^  a r e  t y p i c a l  o f  t h i s  ty p e  o f  i n v e s t i g a 

t i o n .  The a s su m p t io n  h e r e  i s  t h a t  t h e  v a r i o u s  background  

f a c t o r s  a r e  d e t e r m i n i t i v e , t o  some d e g r e e ,  o f  t h e  d e c i s i o n 

m aking t e n d e n c i e s  and  v o t i n g  o f  t h e  ju d g e s .  The second  

c a t e g o r y  c o n s i s t s  o f  s t u d i e s  which a t t e m p t  t o  r e l a t e  

a t t i t u d e s  o f  th e  j u s t i c e  t o  h i s  v o t i n g  r e c o r d  o r  d e c i 

s io n -m a k in g  t e n d e n c i e s .  A t t i t u d e  i s  m easured  e i t h e r  from  

a  q u e s t i o n n a i r e  o r  i n t e r v i e w  o f  t h e  ju d g e  o r ,  where t h a t  

i s  n o t  p o s s i b l e ,  from  t h e  v o t i n g  p a t t e r n  i t s e l f ,  by 

s c a l i n g  t e c h n i q u e s .  S t u d i e s  by S c h u b e r t ,  P r i t c h e t t ,

^ Jo h n  R, S c h m id h a u se r .  "The J u s t i c e s  o f  t h e  Supreme 
C o u r t :  A C o l l e c t i v e  P o r t r a i t , "  i n  M idwest J o u r n a l  o f  P o l 
i t i c a l  S c i e n c e . 3, ( 1 9 5 9 ) .  p p .  2 -W .

^ S t u a r t  S . N a g e l .  " T e s t i n g  R e l a t i o n s  Between Ju d 
i c i a l  C h a r a c t e r i s t i c s  and J u d i c i a l  D e c is io n -M a k in g ,"
W es te rn  P o l i t i c a l  Q u a r t e r l y . 1 5 ,  ( 1 9 6 2 ) ,  p p ,  ^25-4-37,

^G lendon  S c h u b e r t ,  The J u d i c i a l  Mind: The A t t i t u d e s  
and  I d e o l o g i e s  o f  Supreme C o u r t  J u s t i c e s . 194-6- 1 9 5 7 . 
(E v a n s to n :  N o r th w e s te r n  U n i v e r s i t y  P r e s s ,  1 9 6 5 ) .

5C. Kerman P r i t c h e t t ,  " D i v i s i o n s  o f  O p in io n  Among 
J u s t i c e s  o f  t h e  U. S .  Supreme C o u r t ,  1 9 3 9 -1 9 5 3 ,"  APSR.
35 , ( 1 9 ^ 1 ) .  p p .  8 9 0 -8 9 8 .
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and  S p a e th ^  a r e  t y p i c a l  o f  s t u d i e s  i n  t h i s  c a t e g o r y .  Re

c e n t l y ,  more s o p h i s t i c a t e d  s t a t i s t i c a l  t e c h n i q u e s  such  

a s  f a c t o r  a n a l y s i s  have b een  u se d  in  t h i s  ty p e  o f  i n v e s 

t i g a t i o n .  Many o f  t h e  i d e a s  and t e c h n i q u e s  u s e d  i n  s t u d i e s  

o f  t h i s  ty p e  a r e  drawn from  s o c i a l  p s y c h o lo g y  and i t s  

r e s e a r c h  on a t t i t u d e s .  The m a jo r  a s su m p t io n  h e r e  i s  t h e  

d e te r m in in g  f a c t o r  o f  a t t i t u d e s  i n  v o t i n g  b e h a v i o r .  The 

t h i r d  c a t e g o r y  c o n s i s t s  o f  s t u d i e s ,  many o f  a  m a th e m a t ic a l  

n a t u r e ,  which a t t e m p t  t o  p r e d i c t  d e c i s io n - m a k in g  on th e  

b a s i s  o f  some f a c t o r  o r  model drawn from  a t t i t u d e s ,  b a c k 

ground  c h a r a c t e r i s t i c s ,  o r  p r e v io u s  d e c i s io n - m a k in g  t e n -
7 8 9d e n c i e s .  S t u d i e s  by S c h u b e r t /  N a g e l ,  and K o r tr  a r e

t y p i c a l  o f  s t u d i e s  i n  t h i s  a r e a .  The f o u r t h  c a t e g o r y  

c o n s i s t s  o f  s t u d i e s  w hich  a t t e m p t  t o  i n v e s t i g a t e  b e h a v io r  

p a t t e r n s  o f  t h e  c o u r t  such  a s  b lo c  f o r m a t io n ,  l e a d e r s h i p ,  

subgroup  f o r m a t i o n ,  and  i n t e r a c t i o n  p a t t e r n s  be tw een  ju d 

g e s  and t h e i r  i n t e r p e r s o n a l  r e l a t i o n s h i p s .  The p r e s e n t

% a r o l d  J .  S p a e th .  "An A n a ly s i s  o f  J u d i c i a l  A t t i t u d e s  
i n  t h e  L abor R e l a t i o n s  D e c i s io n s  o f  th e  W arren C o u r t ,"  
i n  J o u r n a l  o f  P o l i t i c s . 25 , ( 1 9 6 3 ) ,  p p .  2 9 0 -3 1 1 ,

^Glendon S c h u b e r t ,  " P r e d i c t i o n  From a  P sy c h o m e tr ic  
M odel,"  in  J u d i c i a l  B e h a v io r , e d ,  by C-lendon S c h u b e r t .  
(C h icagos  R a n d , 'M c N a lly  & Co. ,  1 9 6 4 ) ,

O
° S t u a r t  N a g e l ,  " T e s t i n g  E m p i r i c a l  G e n e r a l i z a t i o n s  

i n  L e g a l  R e s e a rc h ,"  i n  J o u r n a l  o f  L e g a l  E d u c a t io n .  15. 
n o .  4 ,  ( 1 9 6 3 ) ,  p p .  2 6 5 -3 8 1 .

^F re d  K o r t ,  " S im u l ta n e o u s  E q u a t io n s  and  3 o o le e n  
A lg e b ra  i n  t h e  A n a ly s i s  o f  J u d i c i a l  D e c i s i o n s , "  J u r i m e t -  
r i c s ,  28 , n o .  1 ,  ( W in te r ,  196 3 ) .  p p .  1 4 3 -1 6 3 .
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s tu d y  f a l l s  w i t h i n  t h i s  f o u r t h  c a t e g o r y .  I t  i s  p r o b a b ly  

t h e  l e a s t  r e s e a r c h e d  a r e a  and  t h e  m ost r e c e n t  t o  r e c e i v e  

a t t e n t i o n ,  Some o f  t h e  m ore- r e c e n t  s t u d i e s  have  begun t o  

u s e  t h e  s m a l l  g ro u p  p e r s p e c t i v e  i n  a n a l y s i s ,  i e , ,  th e y  

have lo o k e d  upon t h e  c o u r t  a s  a  s m a l l  g roup  and i n v e s t i 

g a t e d  v a r i o u s  i m p l i c a t i o n s  s u g g e s te d  from t h i s  body o f 

r e s e a r c h  t h a t  h a s  been  g ro w in g  t re m e n d o u s ly  i n  t h e  l a s t  

two d e c a d e s ,  U lm er,  D a n e l s k i ,  and S n y d e r  have  b een  t h e  

l e a d i n g  r e s e a r c h e r s  i n  t h i s  t r a d i t i o n ,  S n y d e r  h a s  i n v e s 

t i g a t e d  t h e  U, S ,  Supreme C o u r t  a s  a  s m a l l  g r o u p , -*-0 She 

h a s  f o c u s e d  e s p e c i a l l y  on how su b g ro u p s  o r  c l i q u e s  a r e  

form ed and t h e  m anner i n  w hich  new j u s t i c e s  a r e  a s s i m i l a t e d  

i n t o  t h e  g ro u p .  D a n e ls k i  h a s  f o c u s e d  upon t h e  r o l e  o f  

t h e  c h i e f  j u s t i c e  i n  t h e  g ro u p  i n t e r a c t i o n  p r o c e s s ,  a g a in  

i n  t h e  U, S ,  Supreme C o u r t . ^  In  a  num ber o f  a r t i c l e s ,  U l 

mer h a s  u se d  t h e  s m a l l  g roup  a p p ro a c h  in  a n a l y z i n g  su b 

g ro u p  f o r m a t io n  and b e h a v i o r  p a t t e r n s  on t h e  U. S .  Supreme 
12

C o u r t ,  In  one s tu d y ,  he does  f o c u s  on t h e  M ich ig an  Sup-

• ^ l o i s e  C. S n y d e r ,  "The Supreme C o u r t  a s  a  S m all 
C-roun," i n  S o c i a l  F o r c e s . V o l .  36 , (M arch, 1 9 5 8 ) .  p p .  232- 
238 ,'

^ D a v i d  D a n e l s k i .  "The I n f l u e n c e  o f  t h e  C h ie f  J u s 
t i c e  i n  t h e  D e c i s i o n a l  P r o c e s s  o f  t h e  Supreme C o u r t , "  i n  
The F e d e r a l  J u d i c i a l  S y s te m , e d .  by S h e ld o n  Goldman and 
Thomas J a h n ig e ”! (New York: H o l t ,  R in e h a r t  and  W in s to n ,  1 9 6 8 ) .

• ^ S id n e y  U lm er.  "The A n a ly s i s  o f  B e h a v io r  P a t t e r n s  i n  
t h e  U. S .  Supreme C o u r t , "  i n  J o u m a l  o f  P o l i t i c s ,  22 , ( i 9 6 0 ) ,  
p p .  6 29 -653 .
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reme C o u r t ,  b u t  l i m i t s  t h e  s tu d y  t o  t h e  i n v e s t i g a t i o n  o f  

l e a d e r s h i p  p a t t e r n s  d i s c e r n e d  s t r i c t l y  from  o p in io n  b e 

h a v i o r  r a t h e r  t h a n  v o t i n g  b e h a v i o r .  I n  f a c t ,  t h e r e  a r e  

o n ly  t h r e e  m a jo r  s t u d i e s  o f  t h e  M ic h ig a n  Supreme C o u r t ,  o n ly  

one o f  w hich  i n v e s t i g a t e s  i n t e r a c t i o n  i n  t h e  c o u r t  as  a  

s m a l l  g r o u p . ^  A more e x t e n s i v e  r e v ie w  o f  t h e s e  m a jo r  s t u 

d i e s  w i l l  be i n c l u d e d  l a t e r  i n  t h i s  p a p e r .

The g o a l  o f  t h e  p r e s e n t  s t u d y ,  t h e n ,  w i l l  be t o  p r o 

v i d e  t h e  f i r s t  p i e c e  o f  r e s e a r c h  on pow er and i n f l u e n c e  

r e l a t i o n s  among th e  j u s t i c e s  o f  t h e  M ich ig an  Supreme C o u r t  

i n  r e c e n t  t e r m s .

Pow er, I n f l u e n c e ,  and S m all  Group T heory

The s m a l l  g ro u p  a p p ro a c h  h a s  g e n e r a t e d  a  l a r g e  body 

o f  t h e o r e t i c a l  and  e m p i r i c a l  s t u d i e s  o f  human b e h a v i o r .  The 

body o f  s m a l l  g ro u p  t h e o r y  and r e s e a r c h  h a s  b een  g row ing  

g r e a t l y ,  e s p e c i a l l y  i n  t h e  l a s t  two d e c a d e s ,  and in v o lv e s  

n e a r l y  e v e ry  c o n c e iv a b le  a s p e c t  o f  human b e h a v io r  i n  t h e  

g ro u p .  A num ber o f  m ethods  have  been  u se d  i n  t h e  accum

u l a t i o n  o f  t h i s  body o f  s m a l l  g ro u p  r e s e a r c h .  F i e l d  s t u d i e s  

o f  n a t u r a l  g r o u p s ,  a s  w e l l  a s  e x p e r im e n ta l  s t u d i e s  o f b o th  

a r t i f i c i a l  and n a t u r a l  g ro u p s  have  been  u t i l i z e d ,  Meas

u rem en t o f  t h e  s p e c i f i c  phenomenon u n d e r  i n v e s t i g a t i o n

^ S i d n e y  U lm er .  " L e a d e r s h ip  i n  t h e  M ic h ig a n  Supreme 
C o u r t , "  i n  J u d i c i a l  D e c i s i o n - M ak in g , e d .  by G lendon Schu
b e r t  , ' (G le n c o e : The F re e  P r e s s ,  1 9 6 3 ) ,
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have in c lu d e d  b o th  o b s e r v a t i o n  and q u e s t i o n n a i r e  t e c h 

n i q u e s ,  Some o f  th e  b ro a d  a r e a s  which t h i s  r e s e a r c h  has  

e x p lo r e d  a r e :  t h e  c h a r a c t e r i s t i c s  o f  g ro u p  members, c h a r 

a c t e r i s t i c s  o f  t h e  g ro u p ,  i n t e r p e r s o n a l  r e l a t i o n s  i n  th e  

g ro u p ,  t a s k  p e r fo rm a n c e  o f  t h e  g ro u p  members, t a s k  p e r 

fo rm ance  o f  t h e  g ro u p ,  l e a d e r s h i p ,  and t h e  r e l a t i o n  o f  p e r 

s o n a l i t y  f a c t o r s  t o  p e r f o r m a n c e , ^  Exam ples o f  some o f  th e  

s p e c i f i c  phenomena w hich have been  s t u d i e d  i n c lu d e  s o c i a l  

f a c i l i t a t i o n ,  g roup  c o h e s io n ,  i n t e r p e r s o n a l  a x t r a c t i o n ,  

c o n f o r m i ty ,  i n t e r a c t i o n  and co m m u n ica tio n , and power and 

i n f l u e n c e .  We s h a l l  h e re  be c o n c e rn e d  w i th  t h e  power and 

i n f l u e n c e  a s p e c t s  o f  s m a l l  g ro u p  t h e o r y .

One m ig h t  c l a s s i f y  r e s e a r c h  f i n d i n g s  c o n c e rn in g  power 

and  i n f l u e n c e  i n t o  t h r e e  b ro a d  c a t e g o r i e s :  o v e r a l l  power 

and i n f l u e n c e  s t r u c t u r e  o f  t h e  g ro u p ,  t h e  b e h a v io r  o f ,  and 

e f f e c t s  upon , p e r s o n s  h a v in g  pow er ,  and  t h e  b e h a v io r  o f ,  

and e f f e c t s  u p o n , p e r s o n s  s u b j e c t  t o  p o w e r .^5 R esea rch  

f i n d i n g s  i n d i c a t e  t h a t  s m a l l  g roup  members a r e  g e n e r a l l y  

aw are o f  t h e i r  p o s i t i o n  w i t h i n  t h e  g roup  and a c t  a c c o r d i n g l y .  

A pow er s t r u c t u r e  g e n e r a l l y  e x i s t s  i n  m ost s m a l l  g ro u p s ,  a l -

- ^ J o s e p h  McGrath and I rw in  A ltm an . S m all  Group Re
s e a r c h . (New Y ork: H o l t ,  R in e h a r t  a n d ' W in s to n ; I n c », 1 9 6 6 ) .  
p p .  5 5 -^ 6 .

IbD arw in  C a r tw r ig h t  and A lv in  Z a n d e r ,  e d . , Group Dynam
i c s .  (New York: H a rp e r  & Row, P u b l i s h e r s ,  1 9 6 8 ) .  pp , 215- 
2 3 2 .
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th o u g h  t h e  s t r u c t u r e  can  change o v e r  t i m e , ^  A ls o ,  d i f f e r e n t  

s t u c t u r e s  o f  pow er and i n f l u e n c e  can  e x i s t  f o r  d i f f e r e n t  

g roup  t a s k s  due t o  t h e  com petance  f a c t o r  o f  c e r t a i n  i n d i 

v i d u a l s  a s  a  s o u rc e  o f  p o w e r . ^  R e se a rc h  a l s o  i n c l u d e s  a

p o s i t i v e  r e l a t i o n s h i p  b e tw een  th e  p o s s e s s i o n  o f  pow er and
1 Rt h e  t e n d e n c y  t o  u se  i t ,  i e . ,  make i n f l u e n c e  a t t e m p t s .  A 

s tu d y  by H u rw i tz ,  Z a n d e r ,  and H ym novitch-^  i n d i c a t e s  t h a t  

t h o s e  w i th  h ig h  pow er t e n d  t o  be more l i k e d  t h a n  th o s e  w i th  

low pow er; more a t t e m p t s  w i l l  be made t o  com m unicate w i th  

them , and  t h e r e  w i l l  be a  g r e a t e r  d e s i r e  t o  be l i k e d  by 

them . Those w i th  h ig h  power a l s o  t e n d  t o  l i k e  o t h e r  h ig h s  

and com m unicate m a in ly  w i th  them . In  a d d i t i o n ,  h ig h  power 

members com m unicate and i n t e r a c t  more f r e q u e n t l y  t h a n  low 

pow er m em bers, and t e n d  t o  r e c e i v e  more s u p p o r t  f o r  t h e i r  

b e h a v i o r .  Those p e r s o n s  s u b j e c t e d  t o  pow er, o r  low i n  

p ow er ,  t e n d  t o  g e n e r a l l y  i n t e r a c t  and com m unicate l e s s ,  and 

be l i k e d  l e s s  th a n  h ig h  pow er members. T h e i r  com m unica tion  

i s  a l s o  l i k e l y  t o  be m a in ly  w i th  h ig h s . .an d  be o f  a  s u p -

l ^ R o b e r t  G o le m b ie s k i ,  The Sm all G roup , (C h icag o :  The 
U n i v e r s i t y  o f  C hicago  P r e s s ,  1 9 6 2 ) .  p p ,  1 0 0 -1 0 1 .

^ H a r o l d  Guetzkow, ( e d . ) ,  G ro u p s . L e a d e r s h ip  and Men. 
(New Y ork: R u s s e l  & R u s s e l ,  1 963 !^ p .  1^-5•

^ C a r t w r i g h t  and  Z a n d e r ,  Group D ynam ics, o p , c i t , .  
p .  218 .

^ K u r w i t z ,  J , ;  Z a n d e r ,  A .;  and H ym novitch , B , ,  "Some 
E f f e c t s  o f  Power on t h e  R e l a t i o n s  Among Group M embers," in  
Group D ynam ics . e d ,  by D arw in  C a r tw r ig h t  and A lv in  Z a n d e r ,  
(New Y ork: H a rp e r  & Row, P u b l i s h e r s ,  i 9 6 0 ) .

R e p ro d u c e d  with perm iss ion  of th e  copyright ow ner.  F u r th e r  reproduction  prohibited without perm iss ion .



9

20p o r t i v e  o r  d e f e r e n t i a l  n a t u r e .  A d d i t i o n a l l y ,  g roup  mem

b e r s  w i th  pow er t e n d  t o  have more f a v o r a b l e  a t t i t u d e s  t o -
2Tward th e  g ro u p ;  h i g h e r  s a t i s f a c t i o n  and in v o lv e m e n t  m  i t .  

S t u d i e s  a l s o  s u g g e s t  t h a t  t h e r e  i s  a  te n d e n c y  f o r  l e s s  pow

e r f u l  members t o  make a t t e m p t s  t o  change th e  pow er s t r u c 

t u r e  o f  t h e  g ro u p  t o  a  more f a v o r a b l e  p a t t e r n ,  T h is  can  be
22a c c o m p lish e d  by c o a l i t i o n  o r  b lo c  f o r m a t io n ,  In  a d d i t i o n ,

t h e  g roup  i t s e l f  e x e r t s  a  g r e a t  d e a l  o f  i n f l u e n c e  upon th e

i n d i v i d u a l  member. Group d i s c u s s i o n  t e n d s  t o  g e n e r a t e

p r e s s u r e s  to w ard  u n i f o r m i t y  and c o n fo rm i ty  w i th  t h e  g roup

m a j o r i t y .  I n d i v i d u a l  ju d g em en ts  and o p in io n s  t e n d  t o  s h i f t
23and conform  t o  m a j o r i t y  v i e w p o in t s ,  J

A p p l i c a t i o n :
The C o u rt  a s  a  S m all Group

V iew ing th e  c o u r t  a s  a  s m a l l  g roup  p r o v id e s  a  f r e s h  

p e r s p e c t i v e  from  which t o  v iew  t h e  j u d i c i a l  p r o c e s s .  The

o r e t i c a l l y  i t  i s  r i c h ,  b u t  m e th o d o lo g ic a l l y  i t  p r e s e n t s  

many d i f f i c u l t i e s ,  We s h a l l  d i s c u s s  l a t e r  t h e  m e th o d o lo g ic a l  

a s p e c t s ,  b u t ,  t h e o r e t i c a l l y ,  t h e  l a r g e  body o f  l i t e r a t u r e  i n  

s m a l l  g ro u p  t h e o r y  p r o v id e s  many i n s i g h t s  and i d e a s  w hich  

can  be i n v e s t i g a t e d  in  r e l a t i o n  t o  j u d i c i a l  b e h a v io r ,

20C a r tw r ig h t  and Z a n d e r ,  Group D ynam ics, op. c i t . ,  p p ,2 9 1 -
297.

21xMcGrath and A ltm an, op. c i t , ,  p ,  58 .

22C a r tw r ig h t  and Z a n d e r ,  Group D ynam ics . op, c i t .  , p ,  231,

'■^Dalmas T a y lo r ,  S m all G ro u p s , (C h ic a g o :  Markham pub ,
Co . ,  1 9 7 1 ) .  P . 120.
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B a le s  d e f i n e s  t h e  s m a l l  g ro u p  a s

"Any number o f  p e r s o n s  eng ag ed  i n  i n t e r a c t i o n  
w i th  each  o t h e r  i n  a  s i n g l e  f a c e - t o - f a c e  m e e t in g  
o r  a  s e r i e s  o f  m e e t in g s ,  i n  w hich  each  member 
r e c e i v e s  some im p re s s io n  o r  p e r c e p t i o n  o f  each  
o t h e r  member d i s t i n c t  enough so t h a t  he c a n ,  e i t h e r  
a t  t h e  t im e  o r  i n  l a t e r  q u e s t i o n i n g ,  g iv e  some 
r e a c t i o n  t o  each  o f  t h e  o t h e r s  a s  an  i n d i v i d u a l  
p e r s o n ,  even  th o u g h  i t  be o n ly  t o  r e c a l l  t h a t  
t h e  o t h e r  p e r s o n  was p r e s e n t , " 2

D e f in e d  i n  t h i s  way, i t  i s  c l e a r  t h a t  t h e  M ich igan  Supreme 

C o u r t ,  a s  w e l l  a s  o t h e r  c o l l e g i a l  b o d i e s ,  can  be c o n s id e re d  

s m a l l  g r o u p s .  U l m e r , 25 D a n e l s k i , 2°  S n y d e r , ^  and o t h e r s  do ing  

r e s e a r c h  i n  t h e  a r e a  o f  j u d i c i a l  b e h a v io r  have found  many 

o f  t h e  f i n d i n g s  drawn from  s m a l l  g roup  l i t e r a t u r e  t o  be 

a p p l i c a b l e  t o  t h e  c o l l e g i a l  b o d ie s  t h e y  have i n v e s t i g a t e d .

We s h o u ld  e x p e c t  t o  f i n d  in  a  c o u r t ,  a s  i n  any  s m a l l  g ro u p ,  

d i f f e r e n c e s  i n  pow er and i n f l u e n c e  b e tw een  members, I t  

i s  a  m a jo r  a s su m p t io n  o f  t h i s  s tu d y  t h a t  t h e  d e c i s i o n  a  

ju d g e  makes i n  a  c a s e  i s  a  p r o d u c t  n o t  o n ly  o f  t h e  many b a c k 

g ro u n d  f a c t o r s ,  o r  h i s  a t t i r u d e s  he b r in g s  t o  t h e  c a s e ,  

b u t  o f  t h e  i n f l u e n c e  and power o f  o t h e r  j u s t i c e s  and t h e  

i n t e r p e r s o n a l  r e l a t i o n s h i p s  o f  j u s t i c e s  on t h e  c o u r t .  In  

c o n f e r e n c e s  b e f o r e  d e c i s i o n s  a r e  made, t h e  j u s t i c e s  d i s c u s s  

and a rg u e  t h e  many a s p e c t s  o f  t h e  c a s e ,  a t t e m p t i n g ,  one

2^ R o b e r t  B a l e s ,  I n t e r a c t i o n  P r o c e s s  A n a l y s i s . (Read
i n g ,  M ass,} A d d iso n ,  W esley , 1950J^ p .  33»

25 u im e r ,  " L e a d e r s h ip , "  op , c i t .

D a n e l s k i ,  "The C h ie f  J u s t i c e , "  op . c i t .
27'S n y d e r ,  "The Supreme C o u r t  a s  a  S m a ll  G roup ."  op . c i t .
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can  assum e, t o  i n f l u e n c e  and c o n v in c e  o t h e r s  o f  t h e  r e a 

s o n in g  he u se d  and t h e  p r i n c i p l e  a p p l i c a b l e .  C e r t a i n l y ,  th e  

more p o w e r fu l  o r  i n f l u e n t i a l  j u s t i c e  w i l l  be more s u c c e s -  

f u l  i n  t h e s e  d i s c u s s i o n s  and i n f l u e n c e  t h e  g ro u p  i n  t h e  

d i r e c t i o n  o f  h i s  t h i n k i n g ,  A j u s t i c e  who i s  a b l e  t o  con

v in c e  enough o t h e r  j u s t i c e s  o f  t h e  c o u r t  t o  a g r e e  w i th  him 

i s  a b le  t o  t r a n s f o r m  h i s  o p in io n  i n t o  lav/, E s s e n t i a l l y ,  

he i s  a b l e  t o  c o n t r o l  t h e  e n v i ro n m e n t ,  T h is  in d e e d  i s  pow

e r ,  We may assume i t  i s  so m e th in g  a l l  j u s t i c e s  s e e k .

S in c e  a  j u s t i c e ' s  v o t e  and h i s  o p in io n  i s  h i s  g r e a t e s t  r e 

so u rc e  and r e p r e s e n t s  h i s  f i n a l  p o s i t i o n ,  i t  s h o u ld  be p o s 

s i b l e  from  v o t i n g  and o p in io n  p a t t e r n s  t o  g e t  some i d e a s  o f  

th e  e x i s t i n g  p a t t e r n s  o f  pow er and i n f l u e n c e ,  I t  i s  im

p o r t a n t ,  t h e r e f o r e ,  t o  d i s c o v e r  t h e  o v e r a l l  p a t t e r n s  o f 

pow er and i n f l u e n c e  on a  c o u r t ,  I t  i s  a l s o  im p o r ta n t  t o  

d e te rm in e  who a r e  t h e  m ost p o w e r fu l  and i n f l u e n t i a l  j u s 

t i c e s  and t o  d e te rm in e  w h e th e r  s u b g ro u p s ,  c o a l i t i o n s ,  o r  b lo c s  

a r e  p r e s e n t .  T h is  i s  one p ro b le m  w i th  which t h i s  s tu d y  

w i l l  be c o n c e rn e d ,

T h is  s tu d y  w i l l  a l s o  f o c u s  upon th e  dynam ic a s p e c t s  

o f  pow er and i n f l u e n c e  o f  an  i n d i v i d u a l  member. Does a  

j u s t i c e  g a in  i n  pow er o r  i n f l u e n c e  o r  l o s e  i t  a s  t im e  p a s s e s ?  

S m all g ro u p  t h e o r y  would seem t o  s u g g e s t  t h a t  a  member s h o u ld  

g a in  i n  i n f l u e n c e  i n  t im e .  S n y d e r  h a s  s u g g e s t e d ,  hov/ever, 

t h a t  a  j u s t i c e  m ig h t  t e n d  t o  l o s e  pow er and  become l e s s  i n -
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? O
f l u e n t i a l  a s  t im e  p a s s e s .  T h is  p ro b lem  w i l l  a l s o  be ex 

am ined i n  t h i s  s tu d y .

I t  h a s  been  s u g g e s te d  by U l m e r 2 ^ t h a t  s t a b i l i t y  i s  

p r e s e n t  i n  c o u r t  i n t e r a c t i o n ,  and s m a l l  g roup  t h e o r y  would 

a l s o  s u g g e s t  t h a t  i n t e r a c t i o n  p a t t e r n s  te n d  t o  s t a b i l i z e  

o v e r  t im e ,  However, i t  i s  p o s s i b l e  t h a t  a  num ber o f  d i f 

f e r e n t ,  th o u g h  s t a b l e ,  p a t t e r n s  e x i s t  f o r  d i f f e r e n t  t y p e s  

o f  c a s e s  p r e s e n t e d  a s  s t i m u l i  t o  t h e  c o u r t ,  T hus , c e r t a i n  

j u s t i c e s  m ig h t  p o s s e s  more e x p e r t  power in  r e l a t i o n  t o  c e r 

t a i n  c l a s s e s  o f  c a s e s  and  m ig h t  t h e r e f o r e  be more i n f l u e n 

t i a l  i n  t h e s e  a r e a s .  D i f f e r e n t  p a t t e r n s  o f  i n f l u e n c e  m igh t 

be p r e s e n t .  T h is  p a p e r  w i l l  a t t e m p t  t o  d i s c o v e r  w h e th e r  

p a t t e r n s  o f  i n f l u e n c e  and pow er ,  and t h e  p a t t e r n s  o f  su b 

g ro u p s  o r  b l o c s ,  i s  t h e  same f o r  d i f f e r e n t  c a s e  a r e a s .

M ost r e s e a r c h  on pow er and i n f l u e n c e  have made d i s 

t i n c t i o n  b e tw een  t h e s e  two c o n c e p t s ,  Power i s  o f t e n  c o n 

s i d e r e d  t o  be a  s p e c i a l  c a s e  o f  i n f l u e n c e .  L a s s w e l l  and 

K ap lan  d e f i n e  i n f l u e n c e  a s  t h e  a b i l i t y  t o  a f f e c t  t h e  b e 

h a v i o r  o f  o t h e r s .  Power would th e n  be i n f l u e n c e  t h e

a b i l i t y  t o  p r o v id e  s a n c t i o n s  f o r  n o n c o n fo rm i ty .  Many s t u d i e s ,  

h o w ev e r ,  do n o t  make a  r e a l  d i s t i n c t i o n  betw een pow er and

2 ^ S n y d e r ,  "The Supreme C o u r t  a s  a  Sm all G roup ,"  op .
c i t ,

29S id n e y  U lm er .  "H o m e o s ta s is  i n  t h e  Supreme C o u r t , "  
i n  J u d i c i a l  B e h a v io r , e d .  by Glendon S c h u b e r t .  (C h ic a g o :
Rand M cN ally ,  196*0 ,
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i n f l u e n c e  and c o n s i d e r  them n e a r l y  synonomous. I n  t h i s  

s t u d y ,  t h e r e  s h a l l  be no s i g n i f i c a n t  d i s t i n c t i o n  made b e 

tw een  t h e  two c o n c e p t s  e x c e p t  f o r  t h e  n ieasurem ent o f  power 

by t h e  S h p le y -S h u b ik  Power I n d e x ,  T h is  in d e x  r e a l l y  i s  a 

m easu re  o f  v o t i n g  s t r e n g t h .  G e n e r a l l y ,  pow er and  in f l u e n c e  

w i l l  be c o n s id e r e d  a s  synonomous i n  t h i s  p a p e r ,  and no 

com plex t h e o r e t i c a l  d i s t i n c t i o n  w i l l  be made.

S ta te m e n t  o f  P rob lem

The g o a l  o f  t h e  p r e s e n t  s tu d y  i s  t o  i n v e s t i g a t e  a s 

p e c t s  o f  pow er and  i n f l u e n c e  among j u s t i c e s  o f  t h e  M ich

ig a n  Supreme C o u r t  from  t h e  s m a l l  g roup  p e r s p e c t i v e .  S p e c 

i f i c a l l y ,  t h i s  s tu d y  w i l l  f o c u s  on and i n v e s t i g a t e  f o u r  

a r e a s  o r  p ro b le m s :

1) U s in g  v o t i n g  b e h a v i o r ,  t h e  e x i s t e n c e  o f  b lo c s  o r  

su b g ro u p s  and t h e  g e n e r a l  e v e r a l l  pow er and i n f l u e n c e  s t r u c 

t u r e  w i l l  be i n v e s t i g a t e d .  T h is  e s s e n t i a l l y  w i l l  be a  b lo c  

a n a l y s i s ,

2) U s in g  t h e  S h a p le y -S h u b ik  Power In d e x ,  w hich i n 

v o lv e s  v o t i n g  b e h a v i o r ,  t h e  I n t e r  I n d i v i d u a l  S o l i d a r i t y  I n 

d e x ,  w hich  i n v o l v e s  o p in io n  b e h a v i o r ,  and o t h e r  s im p l e r  m eas

u r e s ,  such  a s  p e r c e n t  o f  t im e  i n  m a j o r i t y ,  an  a p p r a i s a l  o f  

ea.ch j u s t i c e * s  pow er and  i n f l u e n c e  s t a n d i n g s  w i l l  be made,

3) U s in g  t h e  same m e a su re s  d e s c r i b e d  a b o v e ,  ea c h  new 

j u s t i c e  i n  t h e  p e r i o d  i n  q u e s t i o n  w i l l  be exam ined  t o  se e
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i f  h i s  power and i n f lu e n c e  i n c r e a s e d  o r  d e c r e a s e d  o v e r  t im e .  

The te n d e n c y  o f  j u s t i c e s  t o  j o i n  su b g ro u p s  o r  b lo c s  w i l l  be 

exam ined .

4 )  The p a t t e r n s  o f  power and i n f l u e n c e ,  a s  w e l l  a s  

t h e  e x i s t e n c e  o f  b lo c s  and s u b g ro u p s ,  w i l l  be r e l a t e d  t o  

two s u b s t a n t i v e  a r e a s ,  i n  o r d e r  t o  d i s c e r n  w h e th e r  d i f 

f e r e n t  p a t t e r n s  a r e  p r e s e n t -  f o r  d i f f e r e n t  a r e a s .  The p o s 

s i b l e  v a r i a t i o n  o f  a  j u s t i c e ’ s i n f l u e n c e  i n  r e l a t i o n  t o  

c e r t a i n  c l a s s e s  o f  c a s e s  w i l l  a l s o  be exam ined .

R e p ro d u c e d  with perm iss ion  of th e  copyright ow ner.  F u r th e r  reproduction  prohibited without perm iss ion .



CHAPTER I I  
REVIEW OF THE LITERATURE

In  one o f  t h e  e a r l i e s t  a t t e m p t s  t o  s tu d y  th e  C o u rt  

from  a s m a l l  g ro u p  p e r s p e c t i v e ,  S n y d e r ,  i n  h e r  a r t i c l e ,

"The Supreme C o u r t  a s  a  S m all G ro u p ," 1 f o c u s e s  on t h e  g ro u p  

p r o c e s s e s  and p a t t e r n s  o f  b e h a v io r  t h a t  a r e  p r e s e n t  a s  

th e  C o u r t  s o l v e s  p ro b le m s  t h a t  a r e  p r e s e n t e d  t o  i t .  H er 

d a t a  c o n s i s t s  o f  t h e  v o t i n g  b e h a v io r  o f  t h e  . j u s t i c e s  i n  

nonunanim ous c a s e s  o f  t h e  U. S.  Supreme C o u r t  o v e r  t h e  

3 3 - y e a r  p e r i o d  from  1921 t o  1953* She i n v e s t i g a t e d  th e  

f o r m a t io n  o f  s u b g ro u p s  o r  c l i q u e s  on th e  C o u r t ,  and changes  

t h a t  o c c u r  i n  them  o v e r  t i m e ,  H er s tu d y  was a l s o  co n 

c e rn e d  w i th  t h e  p r o c e s s  i n  which new members a r e  i n 

g e s t e d  i n t o  t h e  C o u r t ,  and how t h e y  f i n d  a  p o s i t i o n  w i th 

in  i t .  S n y d e r  fo u n d  t h a t  t h e  C o u r t  t e n d e d  t o  have b o th  

l i b e r a l  and c o n s e r v a t i v e  c l i q u e s  o r  s u b g ro u p s ,  and  a  p i v 

o t a l  c l i q u e  o r  su b g ro u p  somewhere b e tw een  t h e  tw o . She 

n o te d  a  te n d e n c y  f o r  new j u s t i c e s  t o  a l i g n  th e m s e lv e s  

i n i t i a l l y  w i th  t h e  p i v o t a l  g ro u p ,  and  l a t e r  t o  move i n t o  

one o f  t h e  p o l a r  s u b g ro u p s .  She fo u n d  movement i n  th e  

j u s t i c e s *  p o s i t i o n  i n  t im e  from  t h e  l i b e r a l  t o  t h e  p i v o t 

a l  t o  t h e  c o n s e r v a t i v e  c l i q u e ,  b u t  no movement i n  t h e  o t h e r  

d i r e c t i o n .  She a l s o  n o t e d  a  te n d e n c y  f o r  t h e  j u s t i c e s

^ S n y d e r ,  op . c i t .
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t o  move t o  t h e  r i g h t  a s  t im e  p a s s e s ,

S id n e y  U lm er h as  w r i t t e n  a  num ber o f  a r t i c l e s  c o n 

c e rn e d  w i th  t h e  C o u r t  a s  a  s m a l l  g ro u p .  I n  h i s  s tu d y ,

"The A n a ly s i s  o f  B e h a v io r  P a t t e r n s  i n  t h e  U. S .  Supreme 

C o u r t , U l m e r  a t t e m p t s  t o  a n a ly z e  b e h a v i o r  p a t t e r n s  and 

i n t e r p e r s o n a l  r e l a t i o n s  on th e  C o u r t ,  He u s e s  a s  h i s  

d a t a  b o th  v o t i n g  and o p in io n  b e h a v i o r .  Through th e  u s e  

o f  t h e  S h a p e ly -S h u b ik  Power In d e x ,  B a le s  S o l i d a r i t y  In d e x ,  

and c o r r e l a t i o n  m a t r i c e s ,  U lm er l o c a t e s  g ro u p in g  p a t t e r n s  

o r  b l o c s  on t h e  C o u r t ,  In  "Toward a  T h eo ry  o f  Sub-Group 

F o rm a tio n  i n  t h e  U. S .  Supreme C o u r t , "3 u im e r  c o n t in u e s  

where t h e  f i r s t  d e s c r i p t i v e  s tu d y  l e f t  o f f  and  a t t e m p t s  

t o  g e t  i n t o  more dynamic a s p e c t s .  As he s t a t e s  i n  t h e  

s tu d y ;  " w h i le  t h e  i d e n t i f i c a t i o n  and o b s e r v a t i o n  o f  b lo c  

b e h a v io r  i n  t h e  U. S .  Supreme C o u r t  i s  i m p o r t a n t ,  more a t 

t e n t i o n  s h o u ld  now be g iv e n  t o  u n d e r s t a n d i n g  th e  dynam ics 

o f  su ch  g r o u p in g , " ^  He d i s t i n g u i s h e s  b e tw een  c o a l i t i o n s  

and c l i q u e s ,  s u g g e s t i n g  t h a t  su b g ro u p  f o r m a t io n  i n  t h e  

C o u r t  i s  c l i q u e ,  r a t h e r  t h a n  c o a l i t i o n ,  f o r m a t i o n .  The 

s tu d y  s u g g e s t s  t h a t  pow er i s  n o t  an  im p o r ta n t  v a r i a b l e  i n  

d e c i s io n - m a k in g  and  su b g ro u p  f o r m a t io n  (pow er as  a  m o t i -

“U lm er, op, c i t ,

^S id n ey  U lm er. "Toward a  T heo ry  o f  Sub-G roup F o r 
m a tio n  i n  t h e  U. S .  Sunreme C o u r t , "  i n  J o u r n a l  o f P o l 
i t i c s ,  2 ? ,  ( 1 9 6 5 ) .  p p .  1 3 2 -1 5 3 .

^ l o c ,  c i t , ,  p ,  152 ,
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v a t i n g  f o r c e ) .  U lm er i n v e s t i g a t e s  t h r e e  o f  S n y d e r" s  p r o 

p o s i t i o n s  r e g a r d i n g  t h e  C o u r t ,  f i n d i n g  s t r o n g  s u p p o r t  f o r  

o n ly  one o f  them . I n  h i s  a r t i c l e ,  "H o m e o s ta s is  i n  t h e  

Supreme C o u r t , U l m e r  i n v e s t i g a t e d  w h e th e r  p a r t i c u l a r  

p a t t e r n s  o f  i n t e r a c t i o n  on t h e  C o u r t  t e n d  t o  be s t a b l e .

He s u g g e s t s ,  and  f i n d s  s u p p o r t  fo r . ,  s t a b i l i t y  o f  power 

r e l a t i o n s  on t h e  C o u r t ,  He a g a i n  makes u s e  o f  t h e  S h ap -  

l e y - S h u b ik  Power In d e x ,  I n  a d d i t i o n  t o  t h e  s t a b i l i t y  o f 

pow er r e l a t i o n s  and  t h e i r  t e n d e n c y  to w ard  h o m e o s t a s i s ,  

U lm er s u g g e s t s  t h a t  t h e  C h ie f  J u s t i c e  may p l a y  an im por

t a n t  p a r t  i n  p ro m o t in g  s t a b i l i t y  i n  t h e  pow er p a t t e r n s .

D a n e l s k i " s  s t u d y ,  "The I n f l u e n c e  o f  t h e  C h ie f  J u s 

t i c e  i n  t h e  D e c i s i o n a l  P r o c e s s , " ^  d i f f e r s  from  o t h e r  

j u d i c i a l  b e h a v io r  s t u d i e s  from  a  s m a l l  g ro u p  p e r s p e c t i v e  

i n  t h a t  i t  a t t e m p t s  t o  u se  d a t a  o t h e r  t h a n  v o t i n g  o r  

o p in io n  b e h a v i o r  o f  t h e  j u s t i c e s ,  D a n e l s k i  was i n t e r e s 

t e d  i n  ex a m in in g  w h e th e r  " t h e  a c t i v i t y  o f  t h e  C h ie f  

J u s t i c e  c a n  be v e r y  s i g n i f i c a n t  i n  t h e  j u d i c i a l  p r o c e s s , " ^  

I n  h i s  a t t e m p t  t o  g a i n  a c c e s s  t o  t h e  i n t e r a c t i o n  and  i n t e r 

p e r s o n a l  r e l a t i o n s  b e tw een  j u s t i c e s ,  he u s e s  d a t a  con

s i s t i n g  o f  v e r b a l  r e p o r t s .  H is  d a t a  e s s e n t i a l l y  c o n s i s t s  

o f  e s s a y s ,  b o o k s ,  l e t t e r s ,  and  p a p e r s  o f  t h e  c h i e f  j u s -

^U lm er, " H o m e o s ta s i s ,"  op . c i t .

^ D a n e l s k i ,  op . c i t ,

? l o c .  c i t . ,  p .  308.
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t i c e s ,  t h e i r  a s s i s t a n t s ,  and c l e r k s .  From t h i s  d a t a ,  

D a n e ls k i  a t t e m p t s  t o  d e te rm in e  t h e  e f f e c t  t h e  l e a d e r s h i p  

a c t i v i t y  o f  t h e  C h ie f  J u s t i c e  h a s  upon t h e  C o u r t  p r o 

d u c t i v i t y ,  c o h e s io n ,  c o n f l i c t ,  and  s a t i s f a c t i o n ,  The 

s tu d y  makes u s e  o f  B a le s  d i s t i n c t i o n  be tw een  r a s k  and so 

c i a l  l e a d e r s h i p ,  D a n e l s k i  fo u n d  t h a t  t h e  a b i l i t y  o f  th e  

C h ie f  J u s t i c e  t o  p r o v id e  th e  t a s k  o r  s o c i a l  l e a d e r s h i p  

was r e l a t e d  s i g n i f i c a n t l y  t o  t h e s e  v a r i a b l e s ,  F o r  e x 

am p le ,  he fo u n d  t h a t  t h e  S to n e  C o u r t  was low in  p r o d u c 

t i v i t y ,  s a t i s f a c t i o n ,  and c o h e s io n ,  w h i le  h ig h  i n  c o n f l i c t  

b e c a u s e ,  a s  t h e  s tu d y  s u g g e s t s ,  S to n e  d id  n o t  p r o v id e  

e i t h e r  t a s k  o r  s o c i a l  l e a d e r s h i p ,  On t h e  o t h e r  h a n d ,  th e  

T a f t  C o u r t  e x h i b i t e d  good c o h e s io n  and s a t i s f a c t i o n ,  due 

t o  T a f t ' s  a b i l i t y  a s  a  s o c i a l  l e a d e r ,  The s h o r tc o m in g s  

o f  a  s tu d y  o f  t h i s  t y p e  i s  t h a t  i t  i s  u n s y s t e m a t i c  and 

n o n - q u a n t i t a t i v e , and  t h e  d a t a  may be u n r e l i a b l e  o r  

b i a s e d .  I t s  im p o r ta n c e  i s  t h a t  i t  does g e t  a t  t h e  a c t u a l  

i n t e r a c t i o n  p r o c e s s e s  be tw een  j u s t i c e s ,  a l th o u g h  i n  a  

se c o n d -h a n d  f a s h i o n ,

K r i s l o v ,  i n  h i s  a r t i c l e ,  "Pow er and C o a l i t i o n  i n  a
Q

N ine-K an  Body," i n v e s t i g a t e d  t h e  u se  o f  t h e  S h a p le y -  

S h u b ik  In d e x  a s  a  means o f  s tu d y i n g  c o a l i t i o n  f o r m a t io n  

i n  s m a l l  g r o u p s .  K r i s l o v  u se d  t h e  in d e x  t o  examine t h e  

e f f e c t s  o f  o r g a n i z a t i o n  and c o a l i t i o n  f o r m a t io n  on th e

^Samuel K r i s l o v ,  "Pow er and  C o a l i t i o n  i n  a  N in e -  
Man Body." A m erican  B e h a v io r a l  S c i e n t i s t . 6 ,  8 ,  ( A p r i l ,  
1 9 6 3 ) ,  p p .  2^ - 26 ,
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power d is t r ib u t io n  w ith in  th e  group . A ccording to  K r is lo v ,  

th e  " a p p lic a t io n  o f  th e  in d ex  con firm s th e  pronounced  

e f f e c t  o f  o r g a n iz a t io n , and i s  in  accordance w ith  th e  e x 

p e c ta t io n  th a t  in c r e a s in g  c o a l i t i o n  s i z e  d isp r o p o r t io n -
O

a t e l y  i n c r e a s e s  e f f e c t i v e n e s s , " ^  K r i s l o v  exam ines  t h e  

changes  i n  th e  p a t t e r n s  o f  pow er t h a t  o c c u r  w i th  th e  v a r 

io u s  p o s s i b l e  c o m b in a t io n s  o f  members i n t o  c o a l i t i o n s ,  Ke 

d i s c u s s e s  th e  dynam ics o f  i n d i v i d u a l  a f f i l i a t i o n  and 

c o u n t e r - o r g a n i z a t i o n .  Ke n o t e s  t h a t  t h e  maximum p a y o f f  

f o r  any g roup  i n  a  n in e -m an  body i s  when a  f i v e  member b lo c  

d o m in a te s ,  w h i le  th e  maximum p a y o f f  s i t u a t i o n  f o r  an i n 

d i v i d u a l  i s  i n  a  4 ,  1 p a t t e r n ,  K r i s l o v  s u g g e s t s  t h a t  

th e  c o n c lu s io n s  drawn from  t h i s  t h e o r e t i c a l  s tu d y  o f  a  

n in e -m a n  body a r e  c o n s i s t e n t  w i th  o b s e r v a t io n s  o f  r e a l  

g ro u p s  such  a s  t h e  U.S., Supreme C o u r t ,  a n d ,  t h e r e f o r e ,  

may have g r e a t  r e l e v a n c e  t o  e m p i r i c a l  s m a l l  g ro u p  s t u d i e s ,

S ch u b ert, in  an e x te n s io n  o f  K r is lo v 1s work, a ls o  

made u se  o f  th e  Shap ley-Shubik  in d ex  as a means o f  meas

u r in g  power in  h i s  a r t i c l e ,  "The Power o f  O rganized Min

o r i t i e s  in  a  Sm all G r o u p , S c h u b e r t  exam ined, in  th e  

a r t i c l e ,  th e  power r e la t io n s h ip s  between c o a l i t i o n s  and 

in d iv id u a ls  in  a nine-m an body under v a r io u s  p o s s ib le  

com b in ation s o f  members. The a r t i c l e  i s  p r im a r ily  con -

^ l o c .  c i t . ,  p ,  2 5 .

■^Glendon S c h u b e r t ,  "The Power o f  O rg an ized  Min
o r i t i e s  i n  a  S m a ll  G roup ,"  A d m i n i s t r a t i v e  S c ie n c e  Q u a r t 
e r l y . 9 (S e p te m b e r ,  1 9 6 4 ) ,  p p .  1 3 3 -1 5 3 .
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c e m e d  w i th  dynamic a s p e c t s  o f  c o a l i t i o n  f o r m a t io n ,  Schu

b e r t  d i s c u s s e s  a  number o f  p o s s i b l e  s t r a t e g i e s  f o r  i n d i v 

i d u a l s  and c o a l i t i o n s  i n  v a r i o u s  pow er s i t u a t i o n s .  U s in g  

th e  S h a p e ly -S h u b ik  In d e x  as  a  m e a su re ,  he exam ines  t h e  

ch an g es  i n  th e  pow er o f  c o a l i t i o n s  u n d e r  t h e  many p o s s i b l e  

s h i f t i n g  p a t t e r n s ,  Ke p o i n t s  o u t  a  number o f  l i m i t a t i o n s  

i n  t h e  u se  o f  t h e  in d e x  a s  a  b a s i s  f o r  a n a l y s i s  o f  t h i s  

t y p e .  Among t h e  m ost s e r i o u s  l i m i t a t i o n s  a r e  t h e  i n 

d e x ' s  f a i l u r e  t o  t a k e  i n t o  a c c o u n t  e x t e r n a l  pow er r e l a 

t i o n s h i p s  and id e o lo g y ,  a s  w e l l  a s  s o c i o - p s y c h o l o g i c a l  

v a r i a b l e s ,  such  a s  members a t t i t u d e s  to w ard  one a n o t h e r .  

The a r t i c l e  a l s o  s u g g e s t s  t h a t  c o a l i t i o n s  m ig h t“te n d  t o  

i n c r e a s e  in  s i z e  o n ly  t o  t h e  p o i n t  o f  i n s u r i n g  c o n t r o l  

and dom inance . T h is  i d e a  i s  i n  c o n t r a s t  t o  t h e  w id e ly  

h e ld  n o t i o n  t h a t  c o a l i t i o n s  t e n d  to w a rd  m a x im iz a t io n  o f  

s i z e .

T here  a r e  few s t u d i e s  i n  t h e  l i t e r a t u r e  t h a t  d e a l  

s p e c i f i c a l l y  w i th  t h e  M ich ig an  Supreme C o u r t ,  S c h u b e r t ' s  

s tu d y ,  " T h e 'P a c k in g '  o f  t h e  M ich ig an  Supreme C o u r t , " '1'1 

d e a l s  w i th  G ov ern o r  W ill iam s*  a p p o in tm e n ts  t o  t h e  C o u r t  

d u r in g  t h e  f o u r  y e a r s  from  195^ t o  1957» w hich s i g n i f i 

c a n t l y  a l t e r e d  th e  c o m p o s i t io n  o f  t h e  C o u r t .  S c h u b e r t ' s  

s tu d y  e s s e n t i a l l y  u s e s  b lo c  a n a l y s i s  and  i l l u s t r a t e s  how

^ G l e n d o n  S c h u b e r t ,  "T h e 'P a c k in g *  o f  t h e  M ich ig an  
Supreme C o u r t , "  i n  J u d i c i a l  B e h a v io r , e d ,  by S c h u b e r t ,  
(G le n c o e :  The F r e e  P r e s s ,  1 9 5 9 ) .
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t h e  new j u s t i c e s  r e a l i g n e d  th e  p a t t e r n s  o f  i n t e r a c t i o n

on t h e  C o u r t ,  U lm er’ s s t u d y ,  "The P o l i t i c a l  P a r t y  V a r i a b l e
12i n  t h e  M ich ig an  Supreme C o u r t , ” f o c u s e s  on t h e  e f f e c t  

t h a t  p o l i t i c a l  p a r t y  h a s  upon t h e  d e c i s i o n  o f  th e  j u s t i c e s  

on t h e  C o u r t ,  U lm er u s e s  t h e  v o t i n g  b e h a v io r  o f  t h e  j u s 

t i c e s  and r e l a t e s  t h i s  t o  t h e i r  p o l i t i c a l  p a r t y  i n  c e r t a i n  

c a s e  a r e a s ,  (Workman’ s C om pensa tion ; Employment Comp

e n s a t i o n . )  By e x am in in g  t h e  v o t i n g  p a t t e r n s  i n  t h e s e  c e r 

t a i n  c a s e  a r e a s ,  U lm er c o n c lu d e d  t h a t  t h e  p o l i t i c a l  p a r t y  

o f  t h e  j u s t i c e  i s  an  a lm o s t  p e r f e c t  i n d i c a t o r  o f  h i s  

p o s i t i o n  i n  r e g a r d  t o  t h e s e  t y p e s  o f  c a s e s .  T hus ,  he 

f i n d s  t h a t  D e m o c ra t ic  j u s t i c e s  a r e  more f a v o r a b l e  t o  em

p loym en t and workman'*s c o m p e n sa t io n  t h a n  R e p u b l i c a n s ,  t o

an ex trem e  d e g r e e ,  U lm e r’ s a r t i c l e ,  " L e a d e r s h ip  i n  t h e
13M ich ig an  Supreme C o u r t , "  ^ i s  t h e  one M ich ig an  Supreme 

C o u r t  s tu d y  t h a t  d e a l s  w i th  i t  from  t h e  s m a l l  g roup  p e r 

s p e c t i v e ,  U lm er i s  c o n c e rn e d  i n  t h i s  s tu d y  w i th  t h e  p h en 

omenon o f  l e a d e r s h i p  and i n f l u e n c e ,  a s  r e l a t e d  t o  l e a d e r 

s h i p .  H is  d a t a  i s  o p in io n  b e h a v i o r  o f  t h e  j u s t i c e s  d u r in g  

t h i s  p e r i o d  by u s in g  p r i m a r i l y ,  B a l e s ’ I n t e r - I n d i v i d u a l  

S o l i d a r i t y  In d e x  and a  "dom inance  m a t r i x . " ^  He a l s o  e x 

am ines  i n f l u e n c e  r a n k in g  i n  r e l a t i o n  t o  p o l i t i c a l  p a r t y ,

12U lm er,  "The P o l i t i c a l  P a r t y  V a r i a b l e , "  op . c i t .

-*-3uimer, " L e a d e r s h ip  i n  t h e  M ich ig an  Supreme C o u r t , "  
op , c i t .

l i f l o c .  c i t , ,  p .  21 ,
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f in d in g  th a t  t h i s  f a c t o r  i s  n o t c o m p le te ly  d eterm in 

a t iv e  o f  in f lu e n c e  p o s i t i o n ,  Ulmer a l s o  s u g g e s ts  th a t  

th e  Court m ight have a  p r e fe r e n c e  f o r  a c h ie f  j u s t i c e  

p o s s e s s in g  a modicum o f  le a d e r s h ip  q u a l i t i e s .

The s tu d ie s  j u s t  r ev ie w ed , w h ile  p r o v id in g  im portant 

id e a s  and background, d i f f e r  from th e  p r e se n t  s tu d y  in  a  

number o f  w ays. F i r s t ,  w ith  th e  e x c e p t io n  o f  U lm er's  

a r t i c l e  on th e  M ichigan Supreme C ourt, a l l  d e a l w ith  th e  

U. S.  Supreme C ourt. S e c o n d ly , none o f  th e s e  s tu d ie s  are  

o f  r e c e n t  term s o f  th e  C ourt. T h ir d ly , none- d e a l s p e c 

i f i c a l l y  w ith  power and in f lu e n c e  p a t te r n s  and r e l a t i o n 

s h ip s  in  an e m p ir ic a l manner, K r is lo v ' s  and S c h u b e r t 's  

a r t i c l e s  are t h e o r e t i c a l  in  n a tu r e . The one s tu d y  th a t  

does tou ch  upon in f lu e n c e ,  U lm er's M ichigan Supreme Court 

s tu d y , u s e s  o n ly  o p in io n  b e h a v io r , w h ile  th e  p r e se n t  stu d y  

u se s  a s  i t s  prim ary d a ta , v o t in g  b e h a v io r , a s  w e l l  as  

o p in io n  b e h a v io r . A ls o ,  U lm er's  stu d y  does n o t  d e a l s p e c 

i f i c a l l y  w ith  pow er, and a l s o  does n o t  concern  i t s e l f  w ith  

dynamic a s p e c ts  o f  power o r  in f lu e n c e  n o r  does i t  r e la t e  

th e  ran k in g  to  s u b s ta n t iv e  a r e a s .  In a d d it io n ,  none 

e x cep t U lm er's  a r t i c l e  d e a ls  w ith  th e  M ichigan Supreme 

Court from  a sm a ll group p e r s p e c t iv e .  Thus, a s  b e fo r e  

s t a t e d ,  t h i s  p ap er w i l l  p ro v id e  th e  f i r s t  p ie c e , o f  r e 

sea rch  com bining th e  v a r io u s  a s p e c ts  m en tion ed .
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CHAPTER I I I  
METHODOLOGY

The phenomenon w ith  which t h i s  s tu d y  i s  concerned  i s  

power and in f lu e n c e ,  s p e c i f i c a l l y ,  a s  i t  i s  p r e s e n t  in  

a sm a ll group , th e  M ichigan Supreme C ou rt, W hile t h e 

o r i s t s  have been con cern ed  w ith  power and in f lu e n c e  fo r  

many c e n t u r ie s ,  i t  was p r im a r ily  from a p h i lo s o p h ic a l  or  

s p e c u la t iv e  v iew ; i t  has been on ly  r e c e n t ly  th a t  th e  phen

omenon has been s tu d ie d  e x p e r im e n ta lly , P a r t ic u la r ly  in  

th e  l a s t  two d e c a d es , th e  t o p ic  o f s o c ia l  power and in 

f lu e n c e  has become a m ajor t o p ic  o f e m p ir ic a l r e se a r c h  

in  th e  s o c ia l  s c ie n c e s ,  I t  i s  now r e a l iz e d  th a t  power 

and in f lu e n c e  c o n s id e r a t io n s  are v i t a l  in  any stu d y  o f  

human in te r a c t io n ;  e s p e c i a l l y  im portant in  in tra g ro u p  b e

h a v io r . I t  i s  im p o ss ib le  to  a d eq u a te ly  stu d y  and under

stan d  b eh a v io r  in  th e  sm a ll group w ith o u t c o n s id e r in g  a s 

p e c t s  o f  power and in f lu e n c e .

Two o f  th e  m ajor problem s in v o lv e d  in  th e  s tu d y  o f  

power and in f lu e n c e ,  e s p e c i a l l y  on th e  sm a ll group l e v e l ,  

are i t s  d e f in i t i o n  and m easurem ent. There are numerous 

d e f in i t io n s  o f  th e  phenomenon in  th e  l i t e r a t u r e .  In some 

s t u d ie s ,  s o c i a l  power i s  d is t in g u is h e d  from in f lu e n c e ,  w h ile  

in  o th e r s ,  th e y  a re  co n s id e r e d  synonom ous. Power and in 

f lu e n c e  are  co n fu sed  w ith  o th e r  co n cep ts  such as le a d e r 

s h ip , s t a t u s  and a u t h o r it y .  For th e  p u rp oses o f  t h i s  s tu d y ,

23
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we s h a l l  c o n s i d e r  pow er and i n f l u e n c e  a s  e s s e n t i a l l y  sy n 

onomous, and d e f in e  i t  i n  t h e  b r o a d e s t  f a s h i o n .  Thus, 

pow er and i n f l u e n c e  w i l l  be c o n s id e r e d  t o  be t h e  a f 

f e c t i n g  o f  t h e  b e h a v io r  o f  o t h e r s .  Thus, A w i l l  be con

s i d e r e d  t o  have power o r  i n f l u e n c e  i f  h e ,  by h i s  b e h a v io r ,  

i s  a b l e  t o  a f f e c t  t h e  b e h a v io r  o f  B, Of c o u r s e ,  a l l  i n 

d i v i d u a l s  do p o s s e s s  some d e g re e  o f  pow er and i n f l u e n c e ;  

i t  i s  n o t  an  a l l  o r  none s i t u a t i o n ,  b u t  one o f  d i f f e r i n g  

d e g r e e s  o f  pow er and i n f l u e n c e .  In  t h e  M ich igan  Supreme 

C o u r t ,  t h e  j u s t i c e s  a l l  have e q u a l  s t a t u s  and power " a  

p r i o r i " ,  i e , ,  t h e r e  i s  no b u i l t  i n  o r g a n i z a t i o n a l  d i f 

f e r e n c e s  i n  power; a l l  t h e  j u s t i c e s  have  v o t e s  e q u a l  in  

w e ig h t .  But c e r t a i n  j u s t i c e s ,  p e rh a p s  due t o  t h e i r  ex

p e r t i s e ,  s t a t u s ,  a b i l i t y  i n  p e r s u a s i o n ,  p e r s o n a l i t y  t r a i t s ,  

e t c . ,  m ig h t  p o s s e s s  more i n f l u e n c e  in  a f f e c t i n g  d e c i s io n s  

t h a n  o t h e r s .  I t  i s  t h e  aim o f  t h i s  s tu d y  t o  d e te rm in e  

t h e  i n f l u e n t i a l  i n d i v i d u a l  j u s t i c e s  and i n f l u e n t i a l  b lo c s  

o r  g r o u p s ,  and t h e i r  b e h a v io r  p a t t e r n s ,

An even  more d i f f i c u l t  p ro b lem  i s  th e  m easurem ent o f  

pow er and i n f l u e n c e .  T here  a r e  a  number o f  ways o f  m eas

u r i n g  pow er and i n f l u e n c e  in  th e  s m a l l  g ro u p ,  a s  March 

d i s c u s s e d  i n  h i s  1956 a r t i c l e . ^  Most m easurem ent o f  pow

e r  and i n f l u e n c e ,  how ever,  i n v o lv e s  t h e  o b s e r v a t i o n  o f  

t h e  g ro u p  i n  i n t e r a c t i o n ,  o r  i n  some c a s e s ,  t h e  q u e s -

I ja m e s  M arch, " I n f l u e n c e  M easurem ent i n  E x p e r im e n ta l  
and  S e m i-E x p e r im e n ta l  G ro u o s ,"  S o c io m e t ry , V o l . 19 ,
( 1 9 5 6 ) ,  p p .  2 5 1 -2 6 1 .
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t i o n i n g  o f  t h e  p a r t i c i p a n t s  t h e m s e lv e s ,  c o n c e r n in g  t h e  i n 

f lu e n c e  o f  v a r i o u s  members o f  t h e  g ro u p ,  These m ethods a r e  

n o t  p o s s i b l e ,  o f  c o u r s e ,  w i th  a  s m a l l  g roup  l i k e  a  C o u r t .

I n  t h e  c a se  o f  t h e  M ich ig an  Supreme C o u r t ,  a s  w i th  t h e  U .S .  

Supreme C o u r t  and m ost o t h e r  c o u r t s ,  t h e r e  i s  no a c c e s s  

t o  t h e  i n t e r a c t i o n  o f  t h e  i n d i v i d u a l  members; t h e  i n t e r 

a c t i o n  p r o c e s s  i s  n o t  open to  o b s e r v a t i o n .  T h is  s e c r e c y  

i s ,  o f  c o u r s e ,  d e l i b e r a t e .  U lm er h a s  s t a t e d :

"The 'p u r p l e  c u r t a i n '  t h a t  h i d e s  much o f  th e  
d o in g s  o f  c o u r t s  o f  law  i s  no a c c i d e n t ,  By 
d e s ig n ,  g r e a t  c a r e  i s  t a k e n  t o  s a f e g a u r d  d e l 
i b e r a t i o n s  l e a d i n g  t o  d e c i s i o n s ,  and t h e  c o n 
f e r e n c e  room o f  t h e  c o l l e g i a l  c o u r t  e s p e c i a l l y  
i s  c o n s id e r e d  i n v i o l a t e ,  Such p r a c t i c e s  a r e  
n e i t h e r  a r b i t r a r y  n o r  s u p e r f l u o u s ,  s i n c e  an  im
p o r t a n t  f u n c t i o n  o f  o b s c u r in g  d e c i s i o n a l  p r o 
c e s s e s  i s  t o  s u s t a i n  t h e  myth o f  j u d i c i a l  ob
j e c t i v i t y  which p e rm e a te s  t h e  A m erican j u d i c i a l  
sy s te m .

Thus, i t  i s  im p o s s ib le  t o  u se  t h e  many t e c h n i q u e s  o f  

a n a l y s i s  d i s c o v e r e d  by s m a l l  g roup  r e s e a r c h e r s .  One must 

r e l y  upon th e  o n ly  r e a l  h a rd  d a t a  a v a i l a b l e ;  o p in io n s  and 

v o t i n g  b e h a v i o r .  T h is  f a c t  h as  l e a d  t o  c r i t i c i s m  by 

w r i t e r s  such  a s  B e c k e r ,3 who c la im s  t h a t  s o - c a l l e d  s m a l l  

g roup  s t u d i e s  o f  c o u r t s  a r e  n o t  r e a l l y  s m a l l  g ro u p  s t u d 

i e s ,  b u t  v o t i n g  o r  b lo c  a n a l y s i s ,  However, i t  i s  t h e  v iew  

o f  t h i s  s tu d y  t h a t  t h e  i n f l u e n c e  and power p a t t e r n s  can

. ^Ulm er, " L e a d e r s h ip  i n  t h e  M ich ig an  Supreme C o u r t , "  
op , c i t . ,  p .  14,

^Theodore B e c k e r ,  P o l i t i c a l  B e h a v io ra l i s m  and Mod
e m  J u r i s p r u d e n c e . (C h ic a g o :  Rand M cNally & C o , ,  19£>4),
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be d i s c e r n e d  from  v o t i n g  and o p in io n  b e h a v io r .  The op

i n i o n  and th e  v o t e  o f  t h e  j u s t i c e  i s  h i s  m a jo r  and f i n a l  

e x p r e s s i o n ,  r e p r e s e n t i n g  h i s  f i n a l  p o s i t i o n  a f t e r  th e  

i n t e r a c t i o n  p r o c e s s ,  A ls o ,  i t  i s  h i s  v o te  and o p in io n  — 

h i s  d e c i s i o n  — w hich  i s  t h e  v e r y  p u rp o se  o f  t h e  C ourt 

i t s e l f ,  a  d e c i s io n -m a k in g  g r o u p , .  T h e r e f o r e ,  i t  sh o u ld  

be p o s s i b l e  t o  d e t e c t  i n f l u e n c e  and power p a t t e r n s  by 

s tu d y in g  th e  p a t t e r n s  o f  v o t i n g  and o p in io n s .

D a ta  C o l l e c t i o n  

The d a t a  f o r  t h i s  s tu d y  c o n s i s t s  o f  nonunanim ous 

c a s e s  o f  th e  M ich ig an  Supreme C o u r t  from  th e  196? th ro u g h  

th e  1973 t e r m s ,  S p e c i f i c a l l y ,  t h e  c a s e s  in c lu d e d  a r e  

th o s e  r e p o r t e d  from  380 M ich ig an  R e p o r ts  14 th ro u g h  390 

M ich ig an  R e p o r ts  739, C o u r t  o r d e r s  were e x c lu d e d ,  th u s  

r e s u l t i n g  in  a  t o t a l  o f  22? c a s e s ,  The v o te  o f  each  j u s 

t i c e  i n  e ach  c a s e  was r e c o rd e d  a s  w e l l  a s  w h e th e r  th e  

j u s t i c e  w ro te  an  o p in io n ,  e i t h e r  m a j o r i t y ,  m i n o r i t y ,  o r  

c o n c u r r i n g ,  o r  e x p r e s s e d  ag reem en t w i th  a n o t h e r  j u s t i c e s '  

o p in io n ,  e i t h e r  i n  t o t a l  o r  i n  r e s u l t  o n ly .  Thus, b o th  

v o t i n g  b e h a v io r  and o p in io n  b e h a v io r  were c o n s id e r e d .

S t a t i s t i c s  -  M easures  

One o f  th e  m a jo r  m e a s u r in g  d e v ic e s  u se d  i n  t h i s  s tu d y  

w i l l  be t h e  S h a p le y -S h u b ik  Power I n d e x .^  T here  a r e

^ L .S .  S h a p le y  and M a r t in  S h u b ik ,  "A Method f o r  E v a l 
u a t i n g  t h e  D i s t r i b u t i o n  o f  Power i n  a  Committee S y s tem ,"  
i n  APSR. 4-8, ( S e p t . ,  195*0. p p .  7 8 7 -7 9 2 .
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e s s e n t i a l l y  two fo rm s  o f  t h e  in d e x ,  a  t h e o r e t i c a l  and  an 

e m p i r i c a l ,  The t h e o r e t i c a l  i s  an in d e x  w hich  m e a su re s  in  

an " a  p r i o r i "  f a s h i o n  t h e  v o t i n g  s t r e n g t h  o f  members of 

a  com m ittee  o r  s m a l l  g ro u p .  Both i n d i c e s  a r e  m a th e m a t ic a l  

m ethods d e v e lo p e d  by L .3 .  S h a p le y  and  M a r t in  S h u b ik ,  a 

m a th e m a t ic ia n  and game t h e o r i s t  r e s p e c t i v e l y ,  w hich  e s 

s e n t i a l l y  m e a su re s  t h e  a b i l i t y  o f  a  member o f  a  com m ittee  

o r  g ro u p  t o  c a s t  t h e  d e c i d i n g  v o te  on an i s s u e .  A cco rd 

in g  t o  S h a p le y  and S h u b ik ,  t h e  " d e f i n i t i o n  o f  pow er o f  

and i n d i v i d u a l  member depends  on th e  chance  he h a s  o f  b e in g  

c r i t i c a l  t o  t h e  s u c c e s s  o f  a w in n in g  c o a l i t i o n . "5 The 

c o m p u ta t io n  o f  t h e  e m p i r i c a l  in d e x  i s  a r r i v e d  a t  by a s 

s i g n i n g  th e  p r o b a b i l i t y  o f  h i s  h a v in g  been  t h e  d e c id in g  

v o te  i n  a  d e c i s i o n  i n  w hich  he was i n  t h e  m a j o r i t y ,  Thus, 

f o r  ex am ple ,  i n  a  5 -2  d e c i s i o n  o f  t h e  C o u r t ,  a  j u s t i c e  in  

t h e  m a j o r i t y  would be a s s i g n e d  a  pow er r a t i n g  o f  1 /5»  

o r  . 2 ,  w h i le  a  j u s t i c e  i n  t h e  m i n o r i t y  would g e t  a  z e ro  

r a t i n g .  A j u s t i c e s '  pow er r a t i n g s  f o r  t h e  c a s e s  i n  which 

he p a r t i c i p a t e s  i s  summed and d iv id e d  by t h a t  num ber of 

c a s e s ,  The j u s t i c e s '  t h e o r e t i c a l  in d e x  i s  s im p ly  th e  

" a  p r i o r i "  chance  o f  b e in g  i n  t h e  m a j o r i t y ,  T hus , i n  

a  seven-m an C o u r t ,  t h e  t h e o r e t i c a l  pow er o f  e ach  member 

w i l l  be ,1 ^ 3 ;  i n  an  e i g h t Tman C o u r t ,  i t  w i l l  be ,1 2 5 ,  

S h a p le y  and S h u b ik  make a  s t r o n g  a s s e r t i o n  t o  s u p p o r t

5 lo c .  c i t , ,  p ,  142 ,
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t h e  v a l i d i t y  o f  t h e i r  i n d e x .  They c la im  t h a t  "any  scheme 

f o r  com puting  pow er among t h e  members o f  a  com m ittee  s y s 

tem e i t h e r  y i e l d s  t h e  pow er in d e x  d e f in e d  above o r  l e a d s  

t o  a  l o g i c a l  i n c o n s i s t e n c y . " ^  S in c e  i t s  d ev e lo p m en t,  t h e  

in d e x  h as  been  u se d  i n  a  num ber o f  s t u d i e s  o f  pow er, some

c o n c e rn e d  w i th  c o u r t s .  S c h u b e r t  u s e d  i t  i n  h i s  s tu d y  o f
7

power o f  o r g a n iz e d  m i n o r i t i e s  i n  a s m a l l  g roup  and Ulm er 

u se d  i t  i n  h i s  s tu d y  o f  b e h a v io r  p a t t e r n s ,  on t h e  U .S .
O

Supreme C o u r t ,  A ls o ,  K r i s l o v  has  u se d  i t  i n  h i s  s tu d y
Q

o f  pow er and c o a l i t i o n  i n  a  n in e -m a n  body . We w i l l  u se  

t h e  in d e x  in  t h i s  s tu d y  b e c a u se  i t  p r o v id e s  a c o n c is e  

q u a n t i t a t i v e  m easure  o f  t h e  pow er o f j u s t i c e s  on th e  C o u r t ,  

t a k i n g  i n t o  a c c o u n t  b o th  t h e  te n d e n c y  t o  be. in  t h e  m a j

o r i t y  and t h e  te n d e n c y  t o  be p i v o t a l  i n  th e  d e c i s io n  o f  

an  i s s u e .  These two f a c t o r s  a p p e a r  e s s e n t i a l l y  t o  g e t  

c l o s e  t o  o u r  n o t i o n  o f  w hat "power" and " in f l u e n c e "  i s .

A n o th e r  m a jo r  m e a s u r in g  d e v ic e  employed i n  t h i s  ■ 

s tu d y  w i l l  be B a le s '  I n t e r - I n d i v i d u a l  S o l i d a r i t y  In d e x .

^ l o c ,  c i t . , p .  1 ^5 .
7
'G lendon  S c h u b e r t ,  "The Power o f  O rg an ized  M i n o r i t i e s  

■in a  S m all G roup ,"  A d m i n i s t r a t i v e  S c ie n c e  Q u a r t e r l y , 9 ,  
( S e p t . ,  1 9 6 4 ) .  " p p .  1 3 3 -1 5 3 .

^Ulmer, "The A n a ly s i s  o f  B e h a v io r ,"  op. c i t .
9

Samuel K r i s l o v ,  "Pow er and C o a l i t i o n  in  a  Nine-Man 
Body," A m erican  B e h a v io r a l  S c i e n t i s t . 6 , 8 ,  ( A p r i l ,  1 9 6 3 ) .  
p p .  24—26. ~
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T h is  i s  a  m easu re  d e v is e d  by B a le s  in  h i s  s tu d y  o f  sm a l l  

g ro u p s  and t h e i r  i n t e r a c t i o n . ^ -0 E s s e n t i a l l y ,  i t  i s  a  r a t i o  

o f  s u p p o r t i v e  a c t s  t o  t h e  t o t a l  o f  b o th  s u p p o r t i v e  and 

n o n - s u p p o r t i v e  a c t s  o r i g i n a t e d  by an i n d i v i d u a l  ( t h e  i n -  _ 

i t i a t o r )  and d i r e c t e d  to w ard  a n o t h e r  ( th e  t a r g e t ) .  B a le s  

u se d  th e  in d e x  t o  m easure  t h e  s o l i d a r i t y ,  o r  one m igh t 

s a y ,  s u p p o r t i v e n e s s ,  o f  one i n d i v i d u a l  w i th  a n o t h e r  w i th 

i n  a  s m a l l  g ro u p .  We u s e  t h e  m easure  h e r e ,  i n  o r d e r  t o  

sh e d  f u r t h e r  l i g h t  on t h e  i n f l u e n c e  p r o c e s s ,  i e . ,  t o  su p 

p le m e n t  t h e  s im p le  m a t r i x  o f  in t e r a g r e e m e n t  be tw een  j u s 

t i c e s ,  I t  i s  im p o s s ib le  t o  t e l l ,  from  th e  f a c t  t h a t  two 

j u s t i c e s  a g r e e ,  who i s  i n f l u e n c i n g  whom. The I n t e r - I n 

d i v i d u a l  S o l i d a r i t y  In d e x  can  h e l p  t o  i n d i c a t e  t h e  d i r 

e c t i o n  o f  i n f l u e n c e  by d i s t i n g u i s h i n g  th e  s u p p o r t i v e n e s s  

o f  one member o f  t h e  p a i r  from  t h e  o t h e r .  The in d e x  h as  

been  u se d  by U lm er i n  h i s  s tu d y  o f  t h e  M ich igan  Supreme 

C o u r t  f o r  t h e  same p u r p o s e s  f o r  w hich  we use  i t  h e r e .  As 

U lm er s t a t e s  i n  h i s  s tu d y ,

The s o l i d a r i t y  in d e x  n o t  o n ly  f u r n i s h e s  v a l 
u a b le  i n f o r m a t i o n  a b o u t  t h e  r e l a t i o n s h i p s  b e 
tw een  p a i r s  o f  j u s t i c e s  b u t  a l s o  e n a b le s  u s  t o  
s p e c u l a t e  c o n c e r n in g  i n f l u e n c e  s t r u c t u r e  i n  t h e  
c o u r t .  The I S I  e n t r y  f o r  e a c h  o f  o u r  ju d g e s  
can  be v iew ed  a s  a  r a t i n g  a s s i g n e d  by th e  ju d 
g e s  t o  e ach  o t h e r .  In  some r e s p e c t s ,  t h e  r a t i n g  
i s  s i m i l a r  t o  a  s o c io m e t r i c  c h o ic e  o r  a  gen 
e r a l i z a t i o n  o f  su ch  c h o i c e s .  By com paring  t h e s e  
r a t i n g s  we may i n f e r  so m e th in g  a b o u t  i n f l u e n c e  
s t r u c t u r e  i n  t h e  g ro u p .

10B a l e s ,  op . c i t . .

^■kjlmer, " L e a d e r s h i p , "  op. c i t , ,  p .  18 .
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In  a d d i t i o n  t o  t h e  above two m a jo r  i n d i c e s ,  t h i s  

s tu d y  w i l l  a l s o  employ a  num ber o f  o t h e r  s im p le  m e a su re s .  

I n  o r d e r  t o  f u r t h e r  c l a r i f y  t h e  pow er and i n f l u e n c e  p r o 

c e s s  we w i l l  u se  t h e  m easu res  o f  num ber and  p e r c e n t  o f  

t im e s  in  t h e  m a j o r i t y ,  num ber and p e r c e n t  o f  d i s s e n t s ,  and 

t h e  num ber and p e r c e n t  o f  d i s s e n t i n g  o p i n i o n s .  Some of 

t h e s e  m easu res  w i l l  be u se d  i n  t h e  b lo c  a n a l y s i s  o f  th e  

C o u r t .  A s im p le  b lo c  a n a l y s i s  w i l l  be done i n  o r d e r  to  

d i s c e r n  t h e  su b g ro u p s  o r  c o a l i t i o n s  p r e s e n t  on th e  

C o u r t ,  T h is  w i l l  h e lp  d e te rm in e  what p a t t e r n s  o f  power 

r e l a t i o n s h i p s  a r e  p r e s e n t  and w h a t ,  i f  a n y ,  su b g ro u p s  h o ld  

th e  g r e a t e s t  pow er.  The b lo c  a n a l y s i s  w i l l  be s i m i l a r  

to  t h e  b lo c  a n a l y s i s  done by S c h u b e r t  i n  h i s  s t u d i e s  o f  

th e  U .S . Supreme C o u r t . ^2

The m easu res  and  i n d i c e s  u se d  in  t h i s  s tu d y  were 

s e l e c t e d  b e c a u se  t h e y  a p p e a r  t o  be a b l e  to  r e v e a l  power 

and i n f l u e n c e , a t  l e a s t  a s  we have d e f in e d  i t  f o r  t h i s  

s tu d y .  When c o n f in e d  t o  t h e  d a t a  o f  v o t i n g  and o p in io n  

b e h a v io r ,  a s  t h i s  s tu d y  i s ,  t h e r e  a r e  few i n d i c e s  a v a i l 

a b l e  f o r  m e a su r in g  i n f l u e n c e  and pow er.  T h is  i s  b ecau se  

v e r y  l i t t l e  r e s e a r c h  h as  b een  done c o n c e r n in g  pow er and 

i n f l u e n c e  on c o u r t s ,  where t h e  i n t e r a c t i o n  p r o c e s s  i s  un

o b s e r v a b le .  W hile t h e r e  a r e  a  few  o t h e r s ,  t h e  ones  chosen

• ^ S c h u b e r t , " Q u a n t i t a t i v e  A n a l y s i s , "  o p .  c i t . ,
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a r e  t h e  m ost w id e ly  u se d  and  m ost r e l i a b l e ,  Ulm er u sed  

a  dom inance m a t r i x  i n  h i s  M ich ig an  Supreme C o u r t  s tu d y ,  

b u t  t h i s  i s  m e re ly  a  d e r i v a t i o n  o f  t h e  I n t e r - I n d i v i d u a l  

S o l i d a r i t y  In d e x ,  I n d i c e s  o f  C ohes ion  and F a c t o r  An

a l y s i s  o re  o t h e r  m e th o d o lo g ic a l  t e c h n i q u e s ,  b u t  t h e s e -  

a r e  n o t  d i r e c t l y  a p p l i c a b l e  t o  th e  s tu d y  o f  pow er and i n 

f lu e n c e  a s  d e f in e d  h e r e .  I n  any d e c i s io n - m a k in g  g ro u p ,  

such  a s  a  c o u r t ,  we would e x p e c t  t h a t  t h e  o p in io n s  o f  

t h e  more p o w e r fu l  and  i n f l u e n t i a l  j u s t i c e s  would c a r r y  

more w e ig h t ,  and t h e i r  a rg u m e n ts  t o  be more p e r s u a s i v e .  

From s m a l l  g roup  t h e o r y ,  we a l s o  know t h a t  more p o w e r fu l  

g roup  members t e n d  t o  be g iv e n  more s u p p o r t  t h a n  t h e y  

g i v e .  T h is  i s  e s s e n t i a l l y  what t h e  B a le s  I n t e r - I n d i v 

i d u a l  S o l i d a r i t y  In d e x  m e a s u re s ,  We would a l s o  e x p e c t  

t h e  more i n f l u e n t i a l  g ro u p  members t o  be i n  t h e  m a j o r i t y  

m ore , and t h a t  o v e r  t im e  t h e y  would be p i v o t a l  i n  more 

c a s e s .  T h is  i s  e s s e n t i a l l y  what t h e  S h a p le y -S h u b ik  In d ex  

m e a s u re s .  T h e r e f o r e ,  t h e  m e a su re s  u se d  a r e  c o n s i s t e n t  

w i th  o u r  c o n c e p t io n  o f  pow er and i n f l u e n c e  and w i th  

t h e  id e a s  drawn from  s m a l l  g roup  t h e o r y .
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CHAPTER IV 
ANALYSIS OF DATA

The M ich ig an  Supreme C o u r t  i s  t h e  h i g h e s t  c o u r t  i n  

t h e  new f i v e - t i e r e d  s t a t e  j u d i c i a l  s y s te m .  I t  i s  t h e  

s t a t e ' s  h i g h e s t  a p p e l l a t e  c o u r t ,  a n d ,  l i k e  t h e  U .S .  Sup

reme C o u r t ,  i t  l a r g e l y  d e te r m in e s  what c a s e s  i t  w i l l  h e a r .  

In  a d d i t i o n  t o  i t s  a p p e l l a t e  f u n c t i o n ,  i t  a l s o  f u n c t i o n s  

t o  s u p e r v i s e  and c o n t r o l  a l l  o t h e r  s t a t e  c o u r t s ,  ( " s u p e r 

i n t e n d i n g  c o n t r o l " ) a s  w e l l  a s  makes r u l e s  t o  s e r v e  a s  

g u id e s  f o r  t h e  s t a t e  c o u r t s  ( " r u le m a k in g  p o w e r" ) .  The 

new 1963 M ich ig an  S t a t e  C o n s t i t u t i o n  a l s o  g i v e s  i t  pow er 

t o  i s s u e  a d v i s o r y  o p i n i o n s .  A c c o rd in g  t o  th e  o ld  1908 

M ich ig an  C o n s t i t u t i o n ,  t h e  Supreme C o u r t  c o n s i s t e d  o f  

e i g h t  j u s t i c e s  — t h e  C h ie f  J u s t i c e  and sev en  A s s o c i a t e  

J u s t i c e s ,  The new c o n s t i t u t i o n  re d u c e d  t h e  number t o  

s e v e n .  The r e d u c t i o n  t o  se v e n  j u s t i c e s ,  how ever, was a l 

lowed t o  a w a i t  t h e  f i r s t  v a c a n c y  by d e a t h ,  r e s i g n a t i o n ,  

o r  r e t i r e m e n t ,  T h is  o c c u re d  i n  1968 w i th  th e  d e p a r t u r e  

o f  J u s t i c e s  O 'H ara  and S o u r i s ,  T h e r e f o r e ,  b e g in n in g  i n  

.the 1969  t e r m ,  t h e  Supreme C o u r t  c o n s i s t e d  o f  sev e n  j u s 

t i c e s .  Two j u s t i c e s  a r e  e l e c t e d  e v e ry  two y e a r s  i n  t h e  

November e l e c t i o n  f o r  a  te rm  o f  e i g h t  y e a r s ,  w hich b e 

g i n s  t h e  J a n u a ry  f o l l o w i n g  t h e  e l e c t i o n .  The j u s t i c e s  

a r e  e l e c t e d  on a  s e p a r a t e  n o n - p a r t i s a n  b a l l o t ,  a l th o u g h  

th e y  a r e  n o m in a ted  by t h e i r  p o l i t i c a l  p a r t i e s  a t  t h e  s t a t e
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c o n v e n t io n .  The j u s t i c e s  o f  t h e  Supreme C o u r t  th e m s e lv e s  

s e l e c t  t h e  j u s t i c e  t o  s e rv e  a s  C h ie f  J u s t i c e  e v e ry  two 

years.-*-

The p r o c e d u r e s  u se d  by th e  M ich igan  Supreme C o u r t  

d i f f e r  i n  some ways from  th e  U .S .  Supreme C o u r t .  In  t h e  

U .S .  Supreme C o u r t ,  t h e  w r i t i n g  o f  t h e  o p in io n  o f th e  

C o u r t  i s  by a s s ig n m e n t ,  In  t h e  M ich ig an  Supreme C o u r t ,  

t h e  w r i t i n g  o f  an  o p in io n  f o r  a  c a s e  i s  a s s ig n e d  t o  j u s 

t i c e s  by r o t a t i o n ,  u s in g  a  n um bering  sy s te m . On t h e  day 

s e t  f o r  a rg u m e n t ,  t h e  j u s t i c e  a s s ig n e d  th e  c a s e  p r e s e n t s  

t h e  c a s e  t o  h i s  c o l l e a g u e s ,  L a t e r ,  a rgum en ts  f o l l o w ,  b u t  

no v o te  i s  t a k e n .  The j u s t i c e  w r i t e s  an o p in io n  f o r  t h e  

c a se  a s s i g n e d  t o  h im , Any o t h e r  j u s t i c e  may a l s o  w r i t e  

an o p in io n  on th e  c a s e .  On th e  day o f  t h e  d e c i s i o n a l  co n 

f e r e n c e ,  t h e  j u s t i c e s  exam ine a l l  o p in io n s  w r i t t e n  on th e  

c a s e .  The__opinions a r e  th e n  c i r c u l a t e d  f o r  s i g n a t u r e s ,  

i f  no com promise ca n  be r e a c h e d  f o r  a  unanim ous o p in io n ,  

The m a j o r i t y  o p in io n  i s  s im p ly  th e  o p in io n  t h a t  r e c e i v e s  

a  m a j o r i t y  o f  t h e  s i g n a t u r e s .  No fo rm a l  v o te  p r e c e d e s  

t h e  w r i t i n g  o r  s i g n i n g .  T hus , t h e  a u t h o r  o f  any o p in io n  

does  n o t  know u n t i l  t h e  f i n a l  c o n f e re n c e  w h e th e r  h i s  o- 

p i n i o n  w i l l  be a  m a j o r i t y ,  d i s s e n t i n g ,  o r  c o n c u r r in g  o n e .2

-^-Albert L, S turm  and  M a rg a re t  W h ita k e r ,  Im p lem en tin g  
a  New C o n s t i t u t i o n } The M ich ig an  E x p e r i e n c e . (Ann A rb o r ,  
M ic h ig a n :  I n s t i t u t e  o f  P u b l i c  A d m i n i s t r a t i o n ,  U n i v e r s i t y  
o f  M ic h ig a n ,  1 9 6 8 ) .  p p .  136 - 1 3 8 .

^U lm er, " L e a d e r s h ip  i n  t h e  M ich igan  Supreme C o u r t , "  
op . c i t , ,  p p .  1 6 -1 7 ,
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In th e  s i x  term s o f  th e  M ichigan Supreme Court w ith  

which t h i s  stu d y  i s  con cern ed , 1968 through 19?3» th ere  

were 13 j u s t i c e s  and e s s e n t i a l l y  fo u r  d i f f e r e n t  c o u r ts ,

In  t h e  1968 te rm ,  t h e  C o u r t  c o n s i s t e d  o f  e i g h t  j u s t i c e s ,  

sev en  A s s o c i a t e  J u s t i c e s  and C h ie f  J u s t i c e  John  R. D e th -  

m e rs ,  who was a l s o  C h ie f  J u s t i c e  i n  196? and from  1956 t o  

1962. D ethm ers was f i r s t  a p p o in te d  t o  t h e  C o u r t  in  1946, 

and l a t e r  e l e c t e d  in  194? and r e e l e c t e d  i n  1953 and 1961.

He i s  a  f o rm e r  p r o s e c u t i n g  a t t o r n e y ,  S t a t e  A t to rn e y  Gen

e r a l ,  and Chairm an o f  t h e  A m erican J u d i c a t u r e  S o c i e t y .  

H a r ry  F .  K e l ly  was e l e c t e d  t o  t h e  Supreme C o u rt  i n  1953 

and r e e l e c t e d  in  1961 . He was d e c o r a te d  w i th  t h e  P u rp le  

H e a r t  f o r  s e r v i c e  i n  World. War I  and  s e rv e d  a s  t h e  S e c 

r e t a r y  o f  S t a t e  o f  M ich ig an  from  1939 to  1942, He was 

t h e  D e m o c ra t ic  G o v ern o r  o f  M ich ig an  from 1943 t o  194?,

P a u l  L. Adams was a p p o in t e d  t o  t h e  Supreme C o u r t  in  1962 

and e l e c t e d  in  1 9 6 3 . He had  p r e v i o u s l y  been  th e  S t a t e  

A t to r n e y  G e n e ra l  from  1958 to  1962 , and s e rv e d  on t h e  

Board o f  R eg en ts  o f  t h e  U n i v e r s i t y  o f  M ich igan  from 1956 

t o  1 95? . Eugene B lack  was e l e c t e d  t o  th e  Supreme C o u r t  

i n  1955 and r e e l e c t e d  i n  1 9 6 3 . He had p r e v i o u s l y  been 

A t to rn e y  G e n e ra l  o f  M ic h ig a n ,  1 9 4 7 -4 8 ,  and c i r c u i t  judge  

from  1954 t o  1955* M ic h a e l  D. O 'H ara  had p r e v i o u s l y  been 

a  p r a c t i c i n g  a t t o r n e y  i n  M ich igan  and  s e rv e d  in  th e  U .S . 

M arine  C o rp s .  He was e l e c t e d  t o  t h e  Supreme C o u r t  i n  1962, 

Theodore  S o u r i s  p r a c t i c e d  law  i n  D e t r o i t  from  1949 t o
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1959 and was ap p o in ted  to  C ir c u it  Court o f Wayne County.

Ke was a p p o in te d  t o  t h e  Supreme C o u r t  i n  J a n u a r y  o f I960 

and e l e c t e d  l a t e r  t h a t  y e a r ,  Thomas S .  3 re n n e n  was e l e c 

t e d  t o  t h e  Supreme C o u r t  in  1966. Ke had p r e v i o u s l y  been  

a  p r a c t i c i n g  la w y e r  and a  C i r c u i t  Judge  in  Wayne County 

from  1963  t o  1965 . The f i n a l  member o f  t h e  C o u r t ,  Thom

a s  M, Kavanagh, was a  fo rm e r  C h ie f  J u s t i c e  o f  t h e  M ich

ig a n  Supreme C o u r t ,  196^ - 6 6 , Ke was f i r s t  e l e c t e d  t o  t h e  

Supreme C o u r t  i n  195? 2n d  r e e l e c t e d  i n  i 9 6 0 , He had p r e 

v i o u s l y  been e l e c t e d  a s  S t a t e  A t to rn e y  G e n e ra l  in  195^ 

and 1 9 5 6 .3

Between t h e  1969 and 1970 t e r m s ,  and th e  .1971 and 

1972 t e r m s ,  t h e r e  were no ch an g es  i n  p e r s o n n e l .  Thus, 

t h e  1969 and 1970 te rm s  can  be combined and c o n s id e r e d  a s  

one c o u r t ,  a s  can  be t h e  1971 and 1972 t e r m s ,  F o r  some 

a s p e c t s  o f  th e  f o l lo w in g  a n a l y s i s ,  t h e r e f o r e ,  we s h a l l  

r e f e r  t o  f o u r  c o u r t s ,  1968, 1 9 6 9 -7 0 ,  1 9 7 1 -7 2 ,  and 1973, 

r a t h e r  t h a n  t o  t h e  s i x  y e a r l y  t e r m s .  Between 1968 and 

1973, t h e  s i x  y e a r s  c o v e re d  by t h i s  a n a l y s i s ,  t h e r e  were 

f i v e  new j u s t i c e s  a p p o in t e d ,  Thomas G. Kavanagh was e l e c 

t e d  t o  t h e  Supreme C o u r t  i n  1968, th u s  r e p l a c i n g  O 'K ara  

and S o u r i s ,  whose te rm s  had e x p i r e d  b e f o r e  t h e  1969 t e r m .  

T h is  r e s u l t e d  i n  t h e  p r e s e n t  sev en  member c o u r t ,  w hich was

^M ichigan  D ep artm en t o f  A d m i n i s t r a t i o n .  M ich ig an  
M anual, 1967- 1968*, p p .  1 5 2 -1 5 ^ .
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r e q u i r e d  by th e  1963 C o n s t i t u t i o n .  Kavanagh had been a 

Ju d g e  on t h e  M ich ig an  C o u r t  o f  Appeal's s i n c e  196^ .  Two 

fo rm e r  D em o cra t ic  G overno rs  o f  M ich ig an  were e l e c t e d  to  

t h e  Supreme C o u r t  i n  1970, G, Mermen W il l ia m s  and John  B. 

S w ain so n , t a k i n g  t h e  p l a c e s  o f  K e l ly  and D ethm ers , whose 

te rm s  e x p i r e d  i n  J a n u a r y  o f  1 971 . W il l ia m s  had s e rv e d  

a s  G o v e rn o r  o f  M ich ig an  from  19^9 t o  i 9 6 0 . He was a p 

p o i n t e d  A s s i s t a n t  S e c r e t a r y  o f  S t a t e  f o r  A f r i c a n  A f f a i r s ,  

1 9 6 1 -1 9 6 6 , Ke was th e  U n i te d  S t a t e s  A m bassador t o  th e  

P h i l l i p i n e s  from  1968  t o  1 9 6 9 . Sw ainson was G overnor o f 

M ich ig an  from  1961 t o  1962 and L ie u te n e n t  G overnor from 

1959 t o  i 9 6 0 , Ke i s  a  v e t e r a n  o f  World War I I  and r e 

c e iv e d  t h e  P u r p le  H e a r t .  Ke a l s o  s e rv e d  a s  C i r c u i t  C ourt

Jud g e  from  1965  t o  1970 and s e rv e d  i n  t h e  s t a t e  s e n a te  from 

195^ t o  1958, Two new j u s t i c e s ,  Mary S , Coleman and 

C h a r le s  L. L e v in ,  were e l e c t e d  i n  1972 t o  r e p l a c e  B lack

and Adams, whose te rm s  e x p i r e d  i n  J a n u a ry  o f  1973. C o le 

man had  s e rv e d  a s  t h e  C alhoun  County  P r o b a te  and J u v 

e n i l e  C o u r t  Judge  from  1961  t o  1973 . She i s  a  fo rm e r  p r e s 

i d e n t  o f  t h e  M ich ig an  P r o b a te  and  J u v e n i l e  C o u r t  Ju d g es  

A s s o c i a t i o n  and a  member o f  t h e  G o v ern o rs  Commission o f  

Law E n fo rc e m e n t and C r im in a l  J u s t i c e ,  and ch a irm an  o f  th e  

Task F o rc e  on D e l in q u e n c y ,  L e v in  h a s  been  a  j u s t i c e  on 

t h e  C o u r t  o f  A p p e a ls ,  1 s t  D i s t r i c t ,  from  1966  u n t i l  h i s
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e l e c t i o n  t o  th e  Supreme 'C o u r t .^  I n  a d d i t i o n  t o  t h e s e  

f i v e  j u s t i c e s ,  we s h a l l  a l s o  c o n s i d e r  Brennen i n  t h e  g ro u p  

o f  new j u s t i c e s ,  s i n c e  he began  h i s  j u s t i c e s h i p  i n  1967 , 

j u s t  a  y e a r  b e f o r e  t h e  te rm  o f  a n a l y s i s ,  and c an  t h e r e 

f o r e  be j u s t i f i a b l y  c o n s id e r e d  a s  a  "new" j u s t i c e  f o r  

o u r  p u r p o s e s .

We s h a l l ,  i n  t h i s  r e s e a r c h ,  i n v e s t i g a t e  f o u r  a r e a s  

c o n c e rn e d  w i th  t h e  p a t t e r n  and  s t r u c t u r e  o f  pow er and  

i n f l u e n c e  on t h e  M ich ig an  Supreme C o u r t ,  We w i l l  f i r s t  

make an  o v e r a l l  e x a m in a t io n  o f  th e  g e n e r a l  i n t e r a c t i o n  

p a t t e r n s  on th e  f o u r  c o u r t s .  T h is  w i l l  e s s e n t i a l l y  be a  

s i m p l i f i e d  b lo c  a n a l y s i s ,  s i m i l a r  t o  t h a t  done by P r i t 

c h e t t  and S c h u b e r t .  We w i l l  be c o n c e rn e d  h e re  e s s e n t i a l l y  

w i th  pow er and i n f l u e n c e  g r o u p in g s ,  i e , ,  b lo c s  o r  g ro u p s  

o f  j u s t i c e s  c o n t r o l l i n g  pow er.  N e x t ,  we w i l l  f o c u s  on 

. th e  pow er and i n f l u e n c e  r a n k in g s  o f  t h e  i n d i v i d u a l  j u s 

t i c e s  on th e  f o u r  c o u r t s .  We w i l l  u se  a  number o f  d i f f e r 

e n t  m e a su re s  h e r e  t o  t r y  t o  d i s c e r n  w hich  j u s t i c e s  a r e  

m ost i n f l u e n t i a l  and a l s o  t o  d e te rm in e  i n t e r a c t i o n  p a t 

t e r n s  among t h e  j u s t i c e s .  N e x t ,  we w i l l  exam ine t h e  p a t 

t e r n s  o f  change in  pow er and  i n f l u e n c e  o v e r  t im e  o f  t h e  

j u s t i c e s .  F i n a l l y ,  we w i l l  exam ine t h e  power and  i n 

f l u e n c e  s t r u c t u r e  i n  r e l a t i o n  t o  two s u b s t a n t i v e  a r e a s ,

M i c h i g a n  D ep a r tm en t  o f  A d m i n i s t r a t i o n ,  M ich ig an  
M anual, 1973-197^*. p p .  1 6 8 -1 7 0 .
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unem ploym ent c o m p e n sa t io n  and  c r i m i n a l  p ro c e d u re  c a s e s ,  

s e e k in g  t o  d e te r m in e  w h e th e r  t h e  p a t t e r n s  and r a n k in g s  

e x i s t i n g  i n  t h e s e  a r e a s  d i f f e r  from  t h e  g e n e r a l  o v e r a l l  

i n f l u e n c e  s t r u c t u r e ,  By u s i n g  a  num ber o f  m e th o d o lo g ic a l  

t o o l s  i n  t h e  i n v e s t i g a t i o n  o f  t h e  above f o u r  a r e a s ,  we 

s h a l l  hope t o  shed  l i g h t  on t h e  pow er and i n f l u e n c e  

s t r u c t u r e  o f  t h e  M ic h ig a n  Supreme C o u r t  d u r in g  t h e  1968- 

1973 p e r i o d .
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Bloc A n a ly s is

The b lo c  a n a l y s i s  w hich  w i l l  be u s e d  h e re  i s  a  s im 

p le  t y p e ,  b a se d  upon one m easu re :  t h e  v o t i n g  i n t e r a g r e e 

ment o f  th e  v a r i o u s  p a i r s  o f  j u s t i c e s  i n  nonunanim ous c a s e s .  

The' m easu re  i s  a  p r o p o r t i o n  computed by d i v i d i n g  th e  num

b e r  o f  v o t i n g  a g re e m e n ts  by t h e  t o t a l  num ber o f  j o i n t  

p a r t i c i p a t i o n s .  The in d e x  o f  i n t e r a g r e e m e n t ,  a s  u sed  by 

S c h u b e r t ,  i s  s im p ly  th e  a v e ra g e  of t h e  p r o p o r t i o n s  so 

com puted o f  t h e  v a r i o u s  p a i r s .  An in d e x  o f .70  o r  above 

i s  c o n s id e r e d  h ig h ;  . 6 0 - . 7 0 ,  m o d e ra te ,  and below  .60 i s  

low . F o l lo w in g  S c h u b e r t ,  we w i l l  c o n s i d e r  a  b lo c  t o  be 

a t  l e a s t  t h r e e  j u s t i c e s ;  two j u s t i c e s  w i l l  be c a l l e d  a  

p a i r .  The p u rp o s e  o f  t h e  b lo c  a n a l y s i s  i s  t o  d i s c e r n  

b ro a d  p a t t e r n s  o f  i n t e r a g r e e m e n t ,  i e . ,  t o  i d e n t i f y  b lo c s  

of j u s t i c e s  w hich  p o s s e s s  pow er as  w e l l  a s  t o  d i s c o v e r  th e  

o v e r a l l  d i s t r i b u t i o n  o f  pow er in  t h e  c o u r t  a s  a  w ho le ,

The f o c u s  h e r e ,  t h e n ,  i s . u p o n  pow er and i n f l u e n c e  g ro u p s  

r a t h e r  t h a n  i n d i v i d u a l s .  T a b le  1 shows th e  b lo c  s t r u c 

t u r e  o f  t h e  f o u r  c o u r t s .  I t  i s  c l e a r  t h a t  i n  each  of 

t h e  f o u r  c o u r t s  t h e r e  was a  c l e a r  c u t  dom inan t pow er b l o c .

A r i g h t - o r i e n t e d  b lo c  do m in a ted  t h e  c o u r t  f rom  1968 t o  

1971. W ith t h e  a d d i t i o n  o f  Sw ainson and W il l ia m s  t o  th e  

c o u r t ,  i n  1971» a  l e f t - o r i e n t e d  b lo c  became d o m in an t .

T his s h i f t  c o n s t i t u te d  th e  m ajor change in  th e  co u rt dur

in g  th e  s i x  y e a r s  covered  in  t h i s  a n a ly s i s ,  The term s
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r i g h t  o r  l e f t  a r e  u se d  in  r e f e r e n c e  t o  t h e  g e n e r a l  con

s e r v a t i v e - l i t e r a l  d im e n s io n .  We s h a l l  l a t e r  p r o v id e  th e  

j u s t i f i c a t i o n  f o r  l a b e l l i n g  th e  b l o c s  a s  r i g h t  and l e f t  

i n  t h e  s e c t i o n  be low , which c o n s id e r s  s p e c i f i c  s u b s t a n t i v e  

a r e a s .  As T ab le  1 i n d i c a t e s ,  i n  none o f  t h e  f o u r  c o u r t s  

c o n s id e r e d  i s  t h e r e  e v id e n c e  o f  a  d i s s e n t i n g  b lo c  o r  a  

c e n t e r  b l o c ,  A l l  f o u r  c o u r t s  c o n s i s t  o f  a  m a jo r  power 

b lo c  o f  f o u r  o r  f i v e  j u s t i c e s  and a  d i s s e n t i n g  p a i r  o f  

j u s t i c e s  o r  two p a i r s  c e n te r e d  a ro u n d  one j u s t i c e .  In  

1968, t h e  C o u r t  c o n s i s t e d  o f  a  s t r o n g  f o u r - ju d g e  r i g h t  

b l o c ,  D e thm ers ,  B la c k ,  K e l ly ,  and 3 re n n e n ,  w i th  a  h ig h  i n 

dex o f  in t e r a g r e e m e n t  ( , ? 5 ) .  O 'H ara  was i n  a somewhat 

c e n t r a l  p o s i t i o n ,  a l th o u g h  l e a n i n g  more to w a rd s  th e  power 

b l o c ,  S o u r i s  and Adams had somewhat h ig h  i n d i c e s  o f  i n t e r 

a g re e m e n t w i th  Kavanagh ( , ? 0 , , 6 9 ) b u t  n o t  w i th  each  o t h e r  

( . 4 9 ) .  T hus , Kavanagh was a  k in d  o f  b r id g e  be tw een  th e  

two", fo rm in g  a  somewhat lo o s e  d i s s e n t i n g  g ro u p  i n  r e l 

a t i o n  t o  t h e  power b lo c .

The same f o u r  j u s t i c e s  o f  th e '  r i g h t  (B ren n en ,  K e l ly ,  

D e th m ers ,  and B lack)  c o n t r o l l e d  pow er in  t h e  1969-70 C o u r t .  

The C o u r t  was a  s e v e n - j u s t i c e  C o u r t  w i th  T .G . Kavanagh 

r e p l a c i n g  S o u r i s  and O 'H ara ,  The same g e n e r a l  p a t t e r n  p e r 

s i s t e d ,  how ever, a s  e x i s t e d  in  1968 . Both Adams and T.G. 

Kavanagh had h ig h  i n d i c e s  o f  in t e r a g r e e m e n t  ( .8 2  and .7 ? ) '  

w i th  l .M .  Kavanagh b u t  n o t  w i th  e a c h  o t h e r  ( . 5 8 ) .  The 

in d e x  o f  i n t e r a g r e e m e n t  o f  t h e  e n t i r e  power b lo c  was n o t
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a s  h ig h  a s  i n  1968; i t  was’ o n ly  ,6 8 ,

In  1971 , t h e  s t r u c t u r e  changed  d r a m a t i c a l l y .  Two 

new j u s t i c e s ,  W il l ia m s  and  S w ainson , r e p l a c e d  D ethm ers 

and K e l l y ,  s h i f t i n g  t h e  pow er t o  t h e  l e f t  and fo rm in g  a  

new f iv e -m e m b e r  l e f t  pow er b lo c  c o n s i s t i n g  o f  W il l ia m s ,  

S w ainson , T .G . K avanagh, T.M. K avanagh, and Adams. T h is  

f i v e - j u s t i c e  b lo c  had  a  h ig h  in d e x  of i n t e r a g r e e m e n t  ( . 7 4 ) .  

T h is  a d d i t i o n  o f  new j u s t i c e s  l e f t  B lack  and B rennen , 

b o th  f o r m e r ly  o f  t h e  power b l o c ,  in  a  p o s i t i o n  o f  d i s s e n t .  

They d id  n o t  form  a  s t r o n g  d i s s e n t i n g  p a i r ,  how ever, t h e i r  

in d e x  o f  i n t e r a g r e e m e n t  b e in g  low ( . 5 7 ) .

In  t h e  1973 C o u r t ,  two new j u s t i c e s ,  L e v in  and C o le 

man, r e p l a c e d  B lack  and Adams, The f iv e -m e m b e r  pow er 

b lo c  o f  t h e  p r e v io u s  c o u r t  was re d u c e d  t o  f o u r ,  W i l l i a m s ,  

S w ainson , T.M. K avanagh, and T .G . K avanagh. T h e i r  in d ex  

o f  i n t e r a g r e e m e n t . was q u i t e  h ig h  ( . 7 4 ) .  L e v in  showed a  

p e r f e c t  i n t e r a g r e e m e n t  w i th  T .G . K avanagh, b u t  o n ly  mod

e r a t e  a g reem en t ( . 6 3 ) w i th  th e  r e s t  o f  t h e  b l o c ,  t h u s  

n o t  j u s t i f y i n g  h i s  i n c l u s i o n  i n  t h e  b lo c  b u t  i n d i c a t i n g  a  

c l o s e  l e a n i n g  to w ard  i t ,  Coleman to o k  a  p o s i t i o n  o f  

s t r o n g  a g reem en t w i th  Brennen w i th  a  h ig h  in d e x  o f  i n t e r 

ag reem en t ( . 8 1 ) ,  t h u s  fo rm in g  w i th  him a  s t r o n g  d i s 

s e n t i n g  p a i r .
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T able 1

I n te r a g r e e m e n t  in  Nonunanimous 
D e c i s io n s  ( I n  P e r c e n ta g e s )  

M ich ig an  Supreme C o u r t  
(1968 Term)

S o u r is

T.M.
Kavanagh 70

Adams > 9 69

O’H ara 35 33 50

B lack 51 55 53 56

Brennen 25 35 43 59 66

K e l ly 35 40 46 59 78 80

D ethm ers 3 9 ' 35 44 68 73 70 83

.75  (h ig h )

.70  (h ig h )

.69  (m o d e ra te )  

.8 3  (h ig h )

I n d i c e s  o f  I n te r a g r e e m e n t

R ig h t ----------------------------------------------

T .M. K a v a n a g h -S o u r is -------------------

T ,M. Kavanagh-Adams---------------------

K e l ly -D e th m e rs ------------------------------
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T able  1 ( c o n t . )

(1 9 6 9 -7 0  Terms)

T.G. Kavanagh

T.M. Kavanagh 77

Adams 58 82

3 re n n e n 52 42 40

B lack 38

000 ~\ 38 67

K e l ly 22 28 39 65 61

D ethm ers 26 34 38 64 73 76

I n d i c e s  o f  I n te r a g r e e m e n t

R ig h t ------------------- ------------------------

T.M. K avanagh-T .G , K avanagh—

T.M. Kavanagh-Adam s-----------------

K e l ly - D e th m e r s ---------------------------

,68  (m o d e ra te )  

,82  (h ig h )

.7 7  (h ig h )

.76  ( h ig h )
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Table 1 ( c o n t . )

(1 9 7 1 -7 2  Terms)

• CSi. q
* qE- ■> q

10
£cc

•r*r

ic c; —,•

c .

JZ L 
* COc c 

- • ccr* ->
CL

COacc
'O

ji;c
cc—ia

c
• i
q
cqq

T.p/i. Kavanagh

W il l ia m s 77

Sw ainson 82 86

T.G . Kavanagh 77 67 70

Adams 76 71 69 63

B lack 38 44 43 31 40

Brennen 31 35 31 35 31 57

I n d i c e s  o f  I n te r a g r e e m e n t

L e f t ------------------------------------------------------,? 4  (h ig h )

S w a in s o n -W il l ia m s ------------------------------ ,8 6  (h ig h )

B la c k -B re n n e n    .57  (low )
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Table 1 ( c o n t . )

(1973 Term)

T »r>: • Kavanagh

W ill ia m s  90

Sw ainson  73 77

T.G . Kavanagh 73 70 67

L ev in  63 63 63 1 .0 0

Coleman 22 26 44 26 26

B re m e n  17 20 43 30 37 81

I n d i c e s  o f  I n te r a g r e e m e n t

L e f t --------------------------------------------------------------- .74  (h ig h )

B rennen-C olem an   ,81  (h ig h )

L e v in -T .G . Kavanagh---------------------------------- 1 ,0 0  (h ig h )

W il l ia m s-T .M . K avanagh------------'------------------,90  (h ig h )
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Power and I n f l u e n c e  R anking

The fo c u s  o f  t h e  a n a l y s i s  now s h i f t s  from  a  c o n s id 

e r a t i o n  o f  g ro u p s  o r  b l o c s  and t h e i r  i n t e r a c t i o n  and o v e r 

a l l  p a t t e r n s  o f  pow er and i n f l u e n c e  t o  one c o n c e rn e d  w i th  

i n d i v i d u a l  j u s t i c e s  p o s s e s s i n g  pow er and  i n f l u e n c e ,  We 

w i l l  h e r e  make u s e  o f  a  num ber o f  m ea su re s  t o  a r r i v e  a t

some c o n c e p t io n  o f  th e  pow er and i n f l u e n c e  s t r u c t u r e  of

t h e  c o u r t s .  The m a jo r  m e a su re s  u se d  w i l l  be th e  S h a p le y -  

S hub ik  In d ex  and th e  I n t e r - I n d i v i d u a l  S o l i d a r i t y  In d ex ,  

T a b le  2 i n d i c a t e s  t h r e e  m e a su re s  o f  th e  j u s t i c e s  in  th e  

1968 th ro u g h  1973 C o u r t s .  The t h e o r e t i c a l  v a lu e  o f  th e  

S h a p le y -S h u b ik  In d e x  f o r  an  e ig h t -m a n  g roup  i s  .125  and , 

f o r  a  seven-m an g roup  i s  ,1 4 3 .  T h e r e f o r e ,  any s c o re  in

e x c e s s  o f  t h e s e  would i n d i c a t e  t h e  j u s t i c e  i s  above a v e r 

age in  i n f l u e n c e  and pow er .  The p e r c e n t  o f  t im e s  i n  m a j

o r i t y  r e f e r s  s im p ly  t o  p e r c e n t  o f  v o t e s ,  w h i le  t h e  p e r c e n t  

o f  o p in io n s  t h a t  have become m a j o r i t y  i s  s im p ly  th e  p e r 

c e n t  o f  th e  j u s t i c e s '  t o t a l  o p in io n s  t h a t  have become m aj

o r i t y  o p in io n s  o f  t h e  C o u r t .  T h is  m easure  i n d i c a t e s  t o  

some d e g re e  th e  s u p p o r t  h i s  o p in io n s  r e c e i v e d .  As can 

be s e e n  f o r  t h e  1968 C o u r t ,  K e l ly  and B lack  have th e  h ig h 

e s t  r a n k in g  on t h e  S h a p le y -S h u b ik  In d e x  ( .1 6 2 )  and a l s o  

have been  i n  t h e  m a j o r i t y  t h e  g r e a t e s t  p e r c e n t  o f  th e  

t im e  (8 4iS)» fo l lo w e d  c l o s e l y  by D ethm ers w i th  80%, A lso ,  

Q ethm ers and B rennen  f o l l o w  c l o s e l y  b e h in d  B lack  and
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Table 2

Power and I n f l u e n c e  M easures  
f o r  I n d i v i d u a l  J u s t i c e s  
M ich ig an  Supreme C o u r t  

(19 6 8 -7 3 )

1968 C o u rt

.—,

' X  

It.

— 1

41

5

S h a p le y -S h u b ik
In d ex .162 .159 .162 .152 .128 .110 .104 .0  77

% o f  Times in  
M a jo r i t y 84 80 84 77 65 57 53 43

^  o f  M a jo r i ty  
O p in io n s 71 80 1 2 ,5 39 40 24 31 21

1969-70  C ourt

Us

•h
> >

• V .  
*  ~ 1

"T

•  .  — ■

. . .  . <  > s

S h a p le y -S h u b ik
In d ex .190 .169 .168 .150 .134 .133 .127

$£ o f  Times in
M a jo r i t y 82 74 72 69 61 60 58

% o f  M a jo r i t y
O pin ions 50 59 44 3 7 .5 38 58 30
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Table 2 ( c o n t . )

Power and  I n f l u e n c e  M easu res  
f o r  I n d i v i d u a l  J u s t i c e s

1971-72  C o u r t

'c

C

£

«i.'

Jui
h

' i:
2

S h a p le y -S h u b ik
In d e x .182 .182 .178 .157 . i k ? .094 .083

5 o f  Times in  
M a jo r i t y 88 89 88 76 7 3 47 39

75 o f  M a jo r i t y  
O p in io n s 64 63 72 61 37 12 17

1973 C o u rt

v _

4  C ’
T- .. >

• H

>

r

r  — i ! >

~
3

S h a p le y -S h u b ik
In d e x .202 .175 .173 .168 .159 .104 .081

% o f  Times i n
M a jo r i t y 87 84 80 77 73 43 41

fo o f  M a jo r i t y
O p in io n s 78 50 67 44 33 14 25
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K e l ly  i n  r e g a r d  t o  p e r c e n t  o f  t im e s  i n  t h e  m a j o r i t y  and 

S h a p l ry -S h u b ik  In d e x  r a n k in g ,  Brennen and B la c k ,  how

e v e r ,  have a  c u r i o u s l y  low p e r c e n t  o f  o p in io n s  t h a t  have 

become m a j o r i t y  o p in i o n s .  T h is  i n d i c a t e s  p e rh a p s  t h a t ,  

w h i le  t h e y  te n d e d  t o  v o te  w i th  t h e  pow er b l o c ,  t h e i r  op

in i o n s  were n o t  s u p p o r te d  h i g h l y  by th e  o t h e r  j u s t i c e s  

on t h e  C o u r t .  To f u r t h e r  i n v e s t i g a t e  t h i s  a s p e c t ,  we 

w i l l  make u se  o f  t h e  I n t e r - I n d i v i d u a l  S o l i d a r i t y  In d e x ,  

which i s  a  m easu re  t h a t  g i v e s  some i d e a  o f  t h e  s u p p o r t  

g iv e n  t o  a j u s t i c e ' s  o p in io n s  by t h e  o t h e r  c o u r t  members. 

I t  i s  e s s e n t i a l l y  a  r a t i n g  o f  each  j u s t i c e  by each  o t h e r  

j u s t i c e  and i s  s i m i l a r  t o  a  s o c io m e t r i c  c h o i c e .  T a b le  3 

p r e s e n t s  th e  I S I  r a t i o s  f o r  a l l  t h e  p o s s i b l e  p a i r s  o f  

j u s t i c e s  i n  t h e  1968 C o u r t ,  We can  s e e  by t h e  t a b l e  t h a t  

b o th  Brennen and  B lack  r e c e i v e d  l e s s  s u p p o r t  th a n  t h e y  

gave t o  K e l ly  and D ethm ers a n d ,  i n  g e n e r a l ,  r e c e i v e d  much 

l e s s  s u p p o r t  f o r  t h e i r  o p in io n s  from  th e  C o u r t  as  a  w ho le .  

T a b le  3 a l s o  c l e a r l y  i l l u s t r a t e s  t h e  r e l a t i v e  s u p p o r t  g i v 

en to  each  o f  t h e  j u s t i c e s  by each  o t h e r  j u s t i c e .  T h is  

i s  a c c o m p lish e d  by ra n k  o r d e r i n g  t h e  column e n t r i e s  and 

th e n  summing. A c c o rd in g  t o  t h i s  t e c h n iq u e  u se d  by 

U lm er, summing th e  rows s h o u ld  g iv e  an i n d i c a t i o n  o f  t h e  

r e l a t i v e  s u p p o r t  o f  e ach  ju d g e  i n  t h e  group  a s  a  w h o le . -5

5 'J lm er, " L e a d e r s h ip  in  t h e  M ich ig an  Supreme C o u r t , "  
op, c i t , ,  p p ,  1 8 -1 9 ,
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Table 3

I n t e r - I n d iv id u a l  S o l i d a r i t y  Index and Ranks
M ichigan Suoreme Court

19'68.

I n i t i a t o r s T a r g e t s

■ h
5
v)
‘■'J ■—!

-9

■.0
ft —

C—
'Si i'S)

De thine r s 29 (3 ) 86 (1 ) 25 (4 ) 17 (6 ) 05 (7 ) 5 0 ( 2 ) 17(5 )

3 ren n en 80(1 ) 64(2) 19 (6 ) 2 3 (4 ) 19 (5 ) 4 7 (3 ) 08(7)

K e l ly 75(1) 50 ( 2 ) 375(4) 33(5) 10 (6 ) 4 4 (3 ) 04(7)

B lack 6 0 ( 1 ) 11 (6 ) 57(2) 38(3) 05(7) 33(4) 13(5)

Kavanagh 40( 3) 06 (6 ) 14 (5 ) 19 (4 ) 4 8 (2 ) 05(7) . 54(1)

Adams 75(1) 00(7) 1 4 ( 5 .5 )1 4 ( 5 .5 ) 36(2) 21 (4 ) 35(3)

0 *K ara 80(1) 33(2) 29(3) 12 5 ( 6 ) 08 (7 ) 20(5) 21(4)

S o u r i s 00(7) 17 (2 ) 10 (5 ) 08 (6 ) 56 (1 ) 1 1 (4 ) 14 (3 )

Rows 15 28 2 3 .5 3 5 .5 28 36 26 32

A verage
Ranks 1 4 . 5 2 7 4 .5 8 3 6
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I t  i s  c l e a r  from  t h i s  t a b l e  t h a t  K e l ly  and D ethm ers were 

much more s u p p o r te d  by t h e  C o u rt  a s  a  w hole t h a n  Brennen 

and B la c k ,  who ra n k e d  i n  lo w e r  p o s i t i o n ,  even  a f t e r  O 'H ara ,  

O 'H a ra ,  i n  f a c t , '  had a  g r e a t e r  p e r c e n t  o f  o p in io n s  b e 

coming m a j o r i t y  t h a n  e i t h e r  Brennen o r  B lack  and was n e x t  

in  l i n e  a f t e r  t h e  pow er b lo c  o f  f o u r  j u s t i c e s  i n  t h e  o t h e r  

two m e a s u re s ,  S o u r i s ,  Kavanagh and Adams were t h e  lo w e s t  

r a n k in g  j u s t i c e s  on b o th  t h e  S h a p le y -S h u b ik  In d e x ,  p e r 

c e n t  o f  t im e s  i n  m a j o r i t y ,  and in  p e r c e n t  o f  o p in io n s  b e 

coming m a j o r i t y ,  w i th  th e  e x c e p t io n  o f  B l a c k ' s  e x t r e m e ly  

low r a n k in g  ( 1 2 , 5 ) .

We would c o n c lu d e  from  t h i s  a n a l y s i s  o f  t h e  1968 

C ourt  t h a t  t h e  t h r e e  m e a s u re s ,  and t h e  IS I  r a n k in g ,  c o n 

f i rm  t h e  b lo c  a n a l y s i s  f i n d i n g  o f  a  fo u r-m em b er  c o n t r o l l i n g  

power b lo c  on t h e  C o u r t ,  W ith in  t h i s  b l o c ,  how ever,

K e l ly  and  C h ie f  J u s t i c e  D ethm ers a r e  c l e a r l y  t h e  m ost pow

e r f u l  members o f  t h e  whole 1968 C o u r t ,  S o u r i s  and  Adams 

were p r o b a b ly  t h e  w e a k e s t  and l e a s t  i n f l u e n t i a l  members, 

t a k i n g  a l l  m easu res  i n t o  c o n s i d e r a t i o n .  O 'H a ra ,  w i th  h i s  

p o s i t i o n  j u s t  o u t s i d e  th e  power b lo c  was q u i t e  i n f l u e n t i a l ,  

s in c e  he r e c e i v e d  m o d e ra te  s u p p o r t  from  b o th  s i d e s  o f t h e  

C o u r t .

E xam in in g  i n  a  s i m i l a r  m anner t h e  1969 and 1970 

te rm s  c o n s id e r e d  a s  one C o u r t ,  T a b le  2 a g a in  r e v e a l s  t h a t  

Brennen , who h a s  become C h ie f  J u s t i c e ,  was i n  t h e  m a j o r i t y  

th e  g r e a t e s t  p e r c e n t  o f  t h e  t im e  and  a l s o  had t h e  h i g h e s t
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Shap ley-Shubik  Index s c o r e .  Dethmers and K e l ly  had n e a r ly  

i d e n t i c a l  v a lu e s  in  p e r c e n t  o f  t im e s  in  m a jo r ity  in  th e  

Shapley-Shubik  Index , ranking second and t h ir d  behind Bren

nen in  each o f  th o se  v a l u e s .  Black had th e  lo w e s t  sc o r e  

on the  two measures among th e  fo u r  r ig h t  power b lo c  j u s 

t i c e s  o f  th e  C ourt. Dethmers has th e  h ig h e s t  v a lu e  in  

p e r c e n t  o f  o p in io n s  becoming m a jo r ity ,  w h ile  Black had 

th e  lo w e s t  o f  th e  fo u r  j u s t i c e s .  Table k  in d ic a t e s  th e  

ISI  r a t i o s  f o r  th e  1969-70  Court. I t  a l s o  shows th e  d e

r iv e d  ranking based on the  p e r c e n ta g e s  in  th e  columns, I t  

i s  c l e a r  by lo o k in g  a t  Table k  th a t  th e  support g iv e n  the  

fo u r  r ig h t  power b lo c  j u s t i c e s  d id  n ot d i f f e r  much, w ith  

th e  h ig h e s t  su p p o rt ,  by a sm a ll  margin, g iv e n  to  Deth

mers and B lack . I t  i s  d i f f i c u l t  t o  i d e n t i f y  th e  most pow

e r f u l  j u s t i c e  in  t h i s  Court s in c e  a l l  fo u r  r ig h t  b lo c  

j u s t i c e s  were so n e a r ly  equal in  power and in f lu e n c e  on 

th e  v a r io u s  m easures . Dethmers shou ld  probably  be con

s id e r e d  th e  most i n f l u e n t i a l ,  due to  h i s  h igh  ranking  on 

th e  IS I  in d ex  and p e r c e n t  o f  o p in io n s  becoming m a jo r i ty .  

A ls o ,  summing th e  s c o r e s  in  Table r e v e a l s  th a t  D eth

mers r e c e iv e d  th e  h ig h e s t  p ercen ta g e  o f  support f o r  

h i s  o p in io n s ,  42%, compared to  367° f o r  Brennen, and jM o 

f o r  Black and K e l ly ,  Looking a g a in  a t  Table 2 i n d i c a t e s  

t h a t  T.K. Kavanagh, T.G. Kavanagh, and Adams were c l e a r 

l y  th e  th r e e  w eakest j u s t i c e s  on th e  C ourt. T h e ir  Shap

le y -S h u b ik  Index v a lu e s  and p ercen t  o f  t im e s  in  m a jo r ity
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Table 4

I n t e r - I n d iv id u a l  S o l i d a r i t y  Index and Ranks
M ichigan Suureme Court

1969^70

I n i t i a t o r s T a r s e t s

3

Cl

* CO 

r £

‘ X

C
_ ‘ CO

—

B rennen 5 3 (2 ) 5 6 (1 ) 375(4) 4 2 (3 ) 35(5) 28(6)

D ethm ers 4 0 (3 ) 67 (1 ) 53 (2 ) 32(5) 32(4) 056(6 )

K e l ly 6 7 (2 ) 7 5 (1 ) 4 0 (3 ) 2 5 (5 ) 2 8 (4 ) 1 2 (6 )

B lack 5 0 ( 2 .5 ) 7 6 (1 ) 5 0 ( 2 .5 ) 35(4) 1 6 (5 ) 059(6)

T.M.
Kavanagh 1 0 (5 ) 0 6 (6 ) 1 1 (4 ) 25 (3 ) 5 5 (2 ) 67(1)

Adams 1 0 (6 ) 1 8 (4 ) 11 (5 ) 1 9 (3 ) 68 (1 ) 5 0 ( 2 )

rn nI •  •

Kavanagh 2 9 (2 ) 1 8 (5 ) 00 (6 ) 2 2 (3 ) 6 7 (1 ) 2 0 (4 )

Rows 2 0 .5 19 1 9 .5 18 19 24 27

A verage
Ranks 5 2 .5 4 1 2 .5 6 7
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are n e a r ly  i d e n t i c a l ,  and are "the th ree  lo w e s t  on th e  

C ourt. T.M, Kavanagh, however, had an ex trem ely  h ig h  p e r 

c en t  o f  o p in io n s  t h a t  became m a jo r ity  and h igh  ranking  

on th e  ISI  in  T able 4 ( 3 r d ) .  T.M, Kavanagh th u s  c l e a r l y  

emerges as  th e  most p ow erfu l and i n f l u e n t i a l  member o f  th e  

non-power b lo c  segment o f  th e  Court, Although he did  

not v o te  any more f r e q u e n t ly  than T.G. Kavanagh or  Adams 

w ith  th e  m a jo r i ty ,  h i s  o p in io n s  were supported much more 

by th e  e n t i r e  Court than were th e  o p in io n s  o f  th e  o th e r  

two j u s t i c e s ,  H is o p in io n s  were e s p e c i a l l y  supported  by 

th e  two weaker j u s t i c e s ,  T h is  confirm s the b lo c  a n a l y s i s  

f in d in g  th a t  T.M. Kavanagh was a pow erful l in k  between  

T.G, Kavanagh and Adams, g e t t i n g  h igh  agreement and 

support from each ,,  a lth o u g h  th ey  d id  n o t  have a h igh  

agreement r a te  w ith  each o th e r .

The in tr o d u c t io n  o f  two new j u s t i c e s  in  1971 rad

i c a l l y  a l t e r e d  th e  power b a lan ce  o f  th e  Court. As th e  

b lo c  a n a l y s i s  i n d ic a t e d ,  th e  two new j u s t i c e s  caused  a 

s h i f t  in  power from r ig h t  t o  l e f t .  Looking a t  Table 3 

a g a in  shows th e  v a lu e s  o f  th e  seven  j u s t i c e s  o f  th e  1971-  

72 Court on th e  th r e e  m easures o f  in f lu e n c e  and power.

I t  can be seen  t h a t  T.M. Kavanagh, Swainson, and W illiam s  

have been in  th e  v o t in g  m a jo r ity  th e  g r e a t e s t  p e r c e n t  o f  

th e  t im e ,  and have n e a r ly  i d e n t i c a l  v a lu e s  (88$ and 89$) ,  

The th r e e  j u s t i c e s  a l s o  have th e  h ig h e s t  ranking on th e  

Shapley-S h u b ik  Power Ind ex , f a r  above th e  t h e o r e t i c a l
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in d ex  o f  .1^3* and th e  h ig h e s t  p e r c e n t  o f  o p in io n s  be

coming m a jo r ity  o p in io n s .  Swainson had th e  h ig h e s t  v a l 

ue here w ith  a  h igh  72^5, fo l lo w e d  by T.M. Kavanagh w ith  

and W ill iam s w ith  6?%,  both v ery  h igh  f i g u r e s .  The 

o th e r  two j u s t i c e s  making up th e  five-m em ber power b lo c ,  

T.G.  Kavanagh and Adams, have low er  rankings on a l l  th ree  

m easures , w ith  Adams th e  h ig h e r  o f th e  two on a l l  t h r e e ,  

y e t  the  th r e e  j u s t i c e s  have much h ig h e r  ranking than the  

non-power b lo c  j u s t i c e s ,  Black and Brennen, Black and 

Brennen are c l e a r l y  th e  weakest Court members, Black  

having th e  h ig h e r  Shap ley-Shubik  Index v a lu e  and b e in g  

in  th e  v o t in g  m a jo r ity  s l i g h t l y  more o f t e n ,  w h ile  Brennen 

had a s l i g h t l y  h ig h e r  p ercen ta g e  o f  h i s  o p in io n s  becom

in g  m a jo r ity  ( 1 7% t o  12^ ),  perhaps in d ic a t in g  a s l i g h t l y  

h ig h e r  d egree  o f  in f lu e n c e  among o th e r  Court members.

Table 5 shows th e  ISI v a lu e s  and d er iv ed  rank ings o f  the  

seven  j u s t i c e s  in  th e  1971-72 Court. I t  confirm s th e  

p r e v io u s  im p l ic a t io n  th a t  Black was s l i g h t l y  l e s s  sup

p o rted  than Brennen, in  f a c t ,  th e  l e a s t  supported member 

o f  th e  C ourt, w ith  Brennen o n ly  s l i g h t l y  ahead. Accord- ' 

in g  t o  th e  t a b l e ,  S ea in so n  was the most i n f l u e n t i a l  or  

supported  member o f  th e  Court, The s u p r is in g  f in d in g  i s  

the h igh  rank ing  accorded Adams in  th e  ISI  in d e x .  I t  

appears th a t  t h i s  ranking i s  due t o  th e  exrem ely h igh  

support f o r  h i s  o p in io n s  accorded  by W illiam s and Swainson. 

Swainson supported  Adams' o p in io n  o f  th e  t im e ,  g iv in g
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Table 5

I n t e r - I n d iv id u a l  S o l i d a r i t y  Index and Ranks
M ichigan Suoreme Court

1971-72

I n i t i a t o r s T argets

 ̂‘ -3?

.4 "C
* ft. r.. >

7)

j
r .•

st:

—t•—4

T.M.,
Kavanagh 04(6 ) 5M 2) 1 3 (5 ) 4 9 (4 ) 72 (1 ) 5 2 (3 )

Black 2 7(2 ) 24 (3 ) 31 (1 ) 07(5) 06 (6 ) 1 2 (4 )

Adams 64(1 ) 12 (6 ) 17 (5 ) 2 6 (4 ) 53 (2 ) 3 7 (3 )

Brennen 0 9(6 ) 3 0 ( 2 ) 18 (4 ) 11 (5 ) 33(1) 2 2 (3 )

rp n i. * or ■
Kavanagh 64(1) 04(6) 3 7 (3 -5 ) 2 3 (5 ) 6 1 (2 ) 3 7 ( 3 .5 )

S w a in so n . 55(3) 12 (5 ) 64(1) 0 6 ( 6 ) 33(4) 6 3 (2 )

W illiam s 4 5 (3 ) 0 6 ( 6 ) 54(2 ) 14 (5 ) 30(4) 61 ( 1 )

Rows 16 31 1 5 .5 27 26 13 1 8 .5

Average
Ranks 3 7 2 6 5 1 4
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him more s u p p o r t  t h a n  any o t h e r  j u s t i c e .  W il l ia m s  su p 

p o r t e d  Adams o p in io n s  5̂ % o f  t h e  t im e ,  th e  second  h i g h e s t  

s u p p o r t  t h a t  he g a v e .  T.M. Kavanagh and W il l ia m s  ran k ed  

i n  t h i r d  and f o u r t h  p o s i t i o n s  on th e  I S I  In d e x  (no s u r 

p r i s e )  and c o n s i s t e n t  w i th  th e  i n d i c a t i o n  o f  t h e  o t h e r  

t h r e e  m e a s u re s .  A g a in ,  a s  i n  t h e  p r e v io u s  c o u r t ,  t h e r e  

i s  no c l e a r  c u t  d o m in a t in g  i n d i v i d u a l  j u s t i c e ;  C h ie f  J u s 

t i c e  T.M. K avanagh, W i l l i a m s ,  and  Sw ainson a r e  c l e a r l y  th e  

t h r e e  m ost p o w e r fu l  and i n f l u e n t i a l ,  b u t  th e y  a r e  v e r y  

n e a r l y  e q u a l  in  pow er. A s l i g h t  edge m ig h t be a c c o rd e d  

t o  S w ainson , b u t  i t  i s  v e r y  s l i g h t  in d e e d .  I t  i s  a l s o  

c l e a r  t h a t  Brennen and B lack  a r e  th e  two l e a s t  p o w e r fu l  

and i n f l u e n t i a l  C o u r t  members, b u t  t h e  d i f f e r e n c e  b e 

tw een them  i s  v e r y  s l i g h t .

The 1973 C o u r t ,  t h e  f i a n l  one c o n s id e r e d  i n  t h i s  

a n a l y s i s ,  was c h a r a c t e r i z e d ,  a s  was a l r e a d y  d i s c u s s e d ,  

by th e  f o rm a t io n  o f  a  s t r o n g  d i s s e n t i n g  p a i r  o f  j u s t i c e s ,  

B rennen and Coleman, and th e  w eakening  o f  th e  f ive-m em 

b e r  pow er b lo c  o f  t h e  p r e v i o u s  C o u r t  c a u se d  by t h e  r e 

p la c e m e n t  o f  Adams by L e v in ,  who d id  n o t  a l i g n  h im s e l f  

s t r o n g l y  w i th  t h e  b l o c ,  b u t  to o k  a  c l o s e  p o s i t i o n  t o  i t ,  

Looking a t  T ab le  2 a g a in  shows t h e  r a n k in g  and v a l u e s  o f  

th e  1973 C o u rt  j u s t i c e s  on th e  t h r e e  m e a s u re s .  T.G. Kav

anagh ran k ed  h i g h e r  on a l l  t h r e e  m e a s u re s ,  b e in g  i n  th e  

m a j o r i t y  th e  h i g h e s t  p e r c e n t a g e  o f  t h e  t im e  (87?») and 

a l s o  had  th e  h i g h e s t  S h a p le y -S h u b ik  In d e x  v a lu e  ( .2 0 2 )
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and th e  g r e a t e s t  p e r c e n t  o f  h i s  o p in io n s  becoming maj

o r i t y  ( 7&j5) .  L evin , as  a new j u s t i c e  not in  th e  power 

b lo c  in  t h i s  a n a l y s i s ,  had a  c u r io u s ly  h igh  ranking in  

a l l  th r e e  m easures , h av in g  th e  second  h ig h e s t  S h a p ley -  

Shubik Index sc o r e  and b e in g  in  th e  m a jo r ity  th e  second  

h ig h e s t  p e rcen ta g e  o f  th e  t im e .  The o th e r  th r e e  power 

b lo c  members, T.M, Kavanagh, W il l ia m s ,  and Sw ainson, ranked 

in  th e  n e x t  th r e e  p o s i t i o n s  on a l l  th r e e  m easures . Pre

d i c t a b l y ,  Coleman and Brennen ranked lo w e s t  on th e  th r e e  

m easures , b e in g  c l e a r l y  th e  two w eakest and l e a s t  i n 

f l u e n t i a l  members o f  th e  C ourt, Table 6 ,  showing th e  

ISI v a lu e s  and ran k in g , m ight h e lp  t o  c l a r i f y  th e  h igh  

p o s i t i o n  o f  both T.G.  Kavanagh and L evin , Table 6 con

f ir m s  th e  h igh  ranking accord ed  T.G.  Kavanagh on th e  

o th e r  th r e e  m easu res , i n d i c a t i n g  t h a t  he has c l e a r l y  

emerged as th e  most p o w erfu l and i n f l u e n t i a l  member on 

th e  1973 C ourt. While h i s  h igh  p o s i t i o n  i s  p a r t ly  due 

to  th e  h igh  support o f  new j u s t i c e  L ev in , he i s  g iv e n  

h ig h  support by the o th e r  members o f  the power b lo c ,  and 

moderate support by Coleman and Brennen, th u s  h i s  sup

p o r t  i s  a c r o s s  th e  C ourt. Swainson and W illiam s f o l lo w  

in  second and t h ir d  p o s i t i o n s ,  fo l lo w e d  by th e  o th e r  power 

b lo c  member, T.K.  Kavanagh, who appears t o  be l o s i n g  

power and in f lu e n c e  s l i g h t l y  from p r e v io u s  C ou rts ,  A gain ,

p r e d ic t a b ly ,  Coleman and Brennen are  in  th e  lo w e s t  p o s 

i t i o n s ,  g e t t i n g  l i t t l e  support from th e  o th e r  Court mem-
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Table 6

In te r -In d iv id u a l S o l id a r ity  Index and Ranks
M ichigan Supreme Court

1973

I n i t i a t o r s     T argets

T I*"
Kavanagh ' 1 8 (5 )  5 6 (2 )  5 0 ( 3 .5 )  5 0 (3 -5 )  7 5 (1 )  00(6)

Coleman 3 3 ( 2 .5 ) 25 (4 ) 1 2 5 ( 6 ) 3 3 ( 2 .5 ) 1 4 (5 ) 64(1)

T n1 • U »

Kavanagh 33(3) 0 8 (6 ) 875(1) 50 ( 2 ) 31 (4 ) 14(5)

Lev in 3 3 ( 3 .5 ) 0 0 ( 5 .5 ) 10 0 (1 ) 50 ( 2 ) 3 3 (3 .5 ) O O V/
A

Sw ainson 0 0 (6 ) 33 (4 ) 56 (1 ) 5 0 ( 2 .5 ) 5 0 ( 2 .5 ) 17(5)

W il l ia m s . 6 ? ( l ) 08 (5 ) 56 (2 ) 375(3) 33(4) 00(6)

Brennen 0 0(6 ) 5 8 (1 ) 2 2 (4 ) 25 (3 ) 33(2) 125(5)

Rows 22 2 6 .5 14 ■ 22 16 21 2 8 .5

Average
.Ranks 4 .5 5 1 4 .5 2 3 6
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b ers  f o r  t h e i r  o p in io n s  a lth ou gh  each gave t h e i r  h ig h e s t  

support f o r  each o th e r .  Levin  ranked in  a t i e  w ith  T.K.  

Kavanagh f o r  fo u r th  and f i f t h  p o s i t i o n s ,  However, sum

ming th e  p e r c e n ta g e s  shows th a t  Levin  was l e s s  supported  

by th e  C ourt, o f  th e  t i me ,  w h ile  Kavanagh was 

supported  66"̂  o f  t he  t i me ,  c l e a r l y  in d i c a t i n g  t h a t  Levin  

was l e s s  i n f l u e n t i a l .  I t  appears th a t  L e v in 's  s u r p r is 

in g ly  h ig h  ranking on th e  o th er  th r e e  measures was due 

p r im a r i ly  t o  h i s  ten d en cy  to  a l i g n  h im s e l f  w ith  T.G,  Kav

anagh in  a l l  c a s e s .  In summary, th e n ,  th e  1973 Court ap

p ea rs  t o  have th e  l i n e s  o f  power and in f lu e n c e  more c l e a r 

l y  drawn, w ith  T.G.  Kavanagh th e  most pow erfu l and i n 

f l u e n t i a l  j u s t i c e ,  and a c l e a r  four-member power b lo c  

and a s tr o n g  d i s s e n t i n g  p a ir .

R e p ro d u c e d  with p erm iss ion  of th e  copyright ow ner.  F u r the r  reproduction  prohibited without perm iss ion .



61

Changes i n  Power and  I n f lu e n c e

We now f o c u s  o u r  a t t e n t i o n  on th e  more dynamic a s 

p e c t s  o f  pow er and i n f lu e n c e  on th e  M ich ig an  Supreme C ourt 

in  t h e  1968-73  p e r i o d .  There  have been  a  num ber o f  su g 

g e s t i o n s ,  e s p e c i a l l y  by S n y d e r ,  U lm er, and S c h u b e r t  r e 

g a r d in g  some o f  t h e  p o s s i b l e  ch an g es  t h a t  m ig h t  o c c u r  o v e r  

t im e  i n  a  j u s t i c e ' s  power and i n f l u e n c e ,  U lm er,  f o r  ex 

am p le ,  n o te d  a  t e n d e n c y  f o r  j u s t i c e s  t o  move downward on 

power i n d i c e s  th ro u g h  t im e .  O th e r  v iew s  s u g g e s t  t h a t  a  

j u s t i c e  m igh t g a in  in  power i n f l u e n c e  a s  h i s  e x p e r 

ie n c e  on th e  C o u rt  i n c r e a s e s .  T here  have been  a  number 

o f  s u g g e s t i o n s  r e g a r d in g  th e  t e n d e n c i e s  o f  new o r  f r e s h 

man j u s t i c e s ,  'We w i l l  h e re  be i n t e r e s t e d  i n  d i s c e r n i n g  

from  o u r  l i m i t e d  d a t a  w h e th e r  o r  n o t  any c o n s i s t e n t  p a t 

t e r n s  o r  t e n d e n c i e s  a r e  e v id e n t  which m ig h t add c re d e n c e  

t o ,  o r  c a s t  f u r t h e r  l i g h t  on , t h e s e  h y p o th e s e s ,  I t  w i l l  

be im p o s s ib le  t o  make any c o n c lu s iv e  s t a t e m e n t s  on t h e s e  

dynamic a s p e c t s  s in c e  o u r  d a t a  c o v e r s  o n ly  s i x  t e r m s .  How

e v e r ,  i t  may p r o v id e  some f u r t h e r  i d e a s  and c l u e s .  We 

w i l l  h e r e  be i n t e r e s t e d  in  each  i n d i v i d u a l  te rm  o f  t h e  

C o u r t ,  i n  o r d e r  t o  g e t  a  f i n e r  breakdown o f  ch an g es  in  

pow er and i n f l u e n c e  a s p e c t s ,  Of t h e  13 j u s t i c e s  in c lu d e d  

i n  o u r  d a t a ,  we w i l l  be a b le  t o  i n v e s t i g a t e  o n ly  n in e  f o r  

m ost p u r p o s e s ,  b ec a u se  S o u r is  and O 'H ara  w ere on th e  C ourt  

o n ly  i n  t h e  f i r s t  te rm  co n v e red  i n  t h i s  a n a l y s i s ,  i e . ,
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1968 , w h i le  Coleman and L e v in  were on th e  C o u r t  f o r  on ly  

t h e  l a s t  te rm  c o n s id e r e d ,  i e , ,  1973. Of t h e  n in e  j u s 

t i c e s ,  f o u r  began  t h e i r  c a r e e r s  on t h e  bench  d u r in g  t h e  

p e r i o d  o f  t h i s  a n a l y s i s ,  T .G . K avanagh , S w a in so n , W il l ia m s ,  

and B ren n en , who began  i n  1967, w i l l  a l s o  be c o n s id e r e d  a 

"new" j u s t i c e .  Of t h e  n in e  j u s t i c e s  c o n s id e r e d ,  f i v e  

j u s t i c e s  ended t h e i r  c a r e e r s  on t h e  bench d u r in g  t h e  s i x  

y e a r  p e r i o d  o f  a n a l y s i s ,  D e th m ers ,  B la c k ,  K e l l y ,  and 

Adams, w h i le  B rennen  ended  h i s  c a r e e r  a f t e r  t h e  1973 te rm .

T a b le  7 shows th e  p r o g r e s s i v e  ch an g es  i n  t h e  power 

and i n f l u e n c e  m e a s u re s ,  th ro u g h  th e  s i x  te rm s  f o r  t h e  n in e  

j u s t i c e s .  ( S h a p le y -S h u b ik  In d e x ,  P e r c e n t  o f  Times i n  th e  

M a j o r i t y ,  and Number o f  O p in io n s  Becoming M a j o r i t y , )

T h e re  a p p e a r s  t o  be no c l e a r  t r e n d  i n  any o f  t h e  t h r e e  

m e a su re s , .  3 re n n e n  i n c r e a s e d  i n  pow er a c c o r d in g  t o  t h e  

S h a p le y -S h u b ik  In d e x  q u i c k l y  a f t e r  one te r m ,  th e n  began 

a  r a p i d  d e c l i n e  t o  a  low in d e x  v a lu e  in  1972 and 1973 .

T,M. Kavanagh a l s o  showed a  t r e n d  to w ard  i n c r e a s i n g  t o  

a  h ig h  o f  .191  in  1971 , t h e n  d e c r e a s i n g .  B lack  d e c r e a s e d  

s t e a d i l y  from  1968 t o  1972 , w h i le  Sw ainson , W i l l i a m s ,  and 

K e l ly  rem ain ed  a b o u t  t h e  same d u r in g  t h e i r  t h r e e  y e a r s ,  

D ethm ers and T .G . Kavanagh show no p a r t i c u a l r  t r e n d ,  D eth 

m ers f i r s t  i n c r e a s i n g ,  t h e n  d e c r e a s i n g ,  and T .G . Kavanagh 

d e c r e a s i n g ,  t h e n  i n c r e a s i n g  t o  a  h ig h  i n  1973 .

One o f  t h e  s u g g e s t i o n s  p u t  f o r t h  by U lm er ,  was t h a t  

t h e  "pow er o f  t h e  ju d g e  t a p e r s  o f f  i n  t h e  t w i l i g h t  o f

R e p ro d u c e d  with p erm iss ion  of th e  copyright ow ner.  F u r the r  reproduction  prohibited without perm iss ion .



63

Table 7

Changes in  Power and I n f lu e n c e  Measures  
M ichigan Supreme Court 

1968-73

S hapley-Shubik  Index

1968 1969 1970 1971 1972 1973

D ethm ers .159 .188 .151

Brennen .152 .201 .179 .088 .079 .104

Kelly- .162 .160 .177

B lack .162 .137 .164 .098 .092

T.K. Kavanagh .104 .129 .137 .191 .176 .159

Adams .110 .127 .127 .151 .160

T.G . Kavanagh .202 .107 .151 .144 .202

Sw ainson .181 .177 .173

W il l ia m s .174 .187 .168

P e r c e n t  o f O p in io n s Becoming Ma.i o r i t y

1968 1969 1970 1971 1972 1973

D ethm ers 80 56 6 2 .5

Brennen 39 50 50 23 1 2 .5 14

( c o n t . )
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Table 7 ( c o n t . )

1968 1969 1970 1971 1972 1973

K e l ly 71 33 50

B lack 1 2 .5 3 7 .5 3 7 .5 6 15

T ,M. Kavanagh 31 45 75 75 57 33

Adams 21- 42 1 2 ,5 50 67

T.G, Kavanagh 75 29 58 26 78

Sw ainson 67 72 44

W il l ia m s 44 72 44

P e r c e n t o f  Times i n  M a jo r i t y

1968 1969 1970 1971 1972 1973

D ethm ers 80 80 68

Brennen 77 84 80 43 37 43

K e l ly 84 67 77

B lack 84 63 75, 50 44

T.M, Kavanagh 53 56 64 92 86 73

Adams 57 56 60 73 79

( c o n t , )
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T a b le  7 

1968 1969

( c o n t . )  

1970 1971 1972 1973

T.G , Kavnagh 89 50 75 72 87

Sw ainson 91 86 80

W ill ia m s 88 89 77
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h i s  c a r e e r  as a r e s u l t  o f  a g e ,  i n f i r m i t y ,  and d e c l in in g  

i n t e r e s t  in  s o c i a l  problems," We s h a l l  lo o k  aga in  a t  

Table 7 t o  see  whether th e r e  i s  any support f o r  t h i s  id ea  

in  our l im i t e d  data  in  th e  c a s e s  o f  th e  f i v e  j u s t i c e s  who 

ended t h e i r  c a r e e r s  between 1968 and 1973s Dethmers,

K e l ly ,  B lack , Adams, and Brennen, I t  i s  c l e a r  from the  

t a b le  t h a t  th e  power of Brennen and B lack , acco rd in g  

t o  th e  Shapley-Shubik  Index, tap ered  o f f ,  rea ch in g  i t s  

lo w e s t  v a lu e  in  t h e i r  f i n a l  term, Dethmers a l s o  had h i s  

lo w e s t  power index v a lu e  in  h i s  f i n a l  term , a lth ou gh  he 

had h i s  h ig h e s t  in  th e  p reced in g  y e a r ,  In th e  c a s e s  o f  

K e l ly  and Adams, however, we see  a g e n e r a l  in c r e a s e  in  

power, w ith  t h e i r  h ig h e s t  power index  v a lu e s  in  t h e i r  f i n 

a l  term on th e  Court, From t h i s  very  l im i t e d  d a ta ,  th e n ,  

we can f in d  no c o n s i s t e n t  support f o r  U lm er's  s u g g e s t io n .

We s h a l l  now b r i e f l y  fo c u s  on some t e n d e n c i e s  o f  

t h e  f re sh m a n  o r  new j u s t i c e s  on th e  C o u r t ,  I n c lu d in g  

B ren n en , t h e r e  a r e  s i x  j u s t i c e s  who began  t h e i r  c a r e e r  on 

t h e  C o u r t  betw een  1968 and 1973* T.G, K avanagh, S w ainson , 

W i l l i a m s ,  Coleman, and L e v in ,  S c h u b e r t  h a s  q u e s t i o n e d  

w h e th e r  f re sh m an  j u s t i c e s  m igh t t e n d  t o  d i s s e n t  more th a n  

o l d e r  j u s t i c e s  o r  t h a t ,  due t o  t i m i d i t y ,  m ig h t t e n d  t o  a t  

f i r s t  j o i n  t h e  m a j o r i t y  p o s i t i o n  o r  a t  l e a s t  g r a v i t a t e .

^Ulmer, "H om eostasis,"  op, c i t , ,  p.  168,
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t o w a rd  i t .  The p e r c e n t  'o f  t i m e s  i n  t h e  m a j o r i t y  would 

g i v e  u s  some i d e a  o f  a  j u s t i c e ' s  t e n d e n c y  t o  e i t h e r  d i s 

s e n t  o r  j o i n  i n  w i t h  t h e  m a j o r i t y .  Looking a t  T a b le  7 

a g a i n ,  we can  s e e  t h a t  i n  t h e i r  f i r s t  t e r m ,  T .G.  Kav

anagh v o t e d  w i t h  t h e  m a j o r i t y  89# o f  t h e  t i m e ,  Swainson 

91# ,  W i l l i a m s  88#,  and  B rennen ,  r e a l l y  i n  h i s  seco n d  y e a r ,  

77#• From a  p r e v i o u s  t a b l e  ( T a b le  2) Coleman v o t e d  w i t h  

t h e  m a j o r i t y  4 l # o f  t h e  t im e  and L ev in  84# o f  t h e  t im e  i n  

t h e i r  f i r s t  t e r m s .  I n  t h e  c a s e  o f  t h e  f o u r  j u s t i c e s  f o r  . 

which  we have f u r t h e r  d a t a ,  Sw a in so n ,  W i l l i a m s ,  T.G. Kav

an ag h ,  and B rennen ,  t h e s e  f i g u r e s  r e p r e s e n t  e i t h e r  t h e i r  

h i g h e s t  o r  one o f  t h e i r  h i g h e s t  p e r c e n t  of  t i m e s  t h a t  

t h e y  were i n  t h e  m a j o r i t y ,  The a v e r a g e  f o r  t h e  s i x  j u s 

t i c e s  i n  t h e i r  f i r s t  y e a r  on t h e  C o u r t  i s  78# o f  t im e  i n  

t h e  m a j o r i t y ,  c e r t a i n l y  a  much h i g h e r  f i g u r e  t h a n  a v e r a g e .  

I t  a p p e a r s  f rom t h e s e  f i n d i n g s  t h e r e  m igh t  be a  t e n d e n 

cy f o r  a  f r e s h m a n  j u s t i c e  t o  v o t e  w i t h  t h e  m a j o r i t y  a t  

f i r s t  r a t h e r  t h a n  t o  assume a  d i s s e n t i n g  r o l e .

The C h i e f  J u s t i c e  o f  t h e  M ic h ig a n  Supreme C o u r t  i s  

s e l e c t e d  by t h e  o t h e r  j u s t i c e s  o f  t h e  C o u r t  a t  t h e  b e g 

i n n i n g  o f  ea ch  t e r m .  T h i s  d i f f e r s  c o n s i d e r a b l y  f rom .the 

U .S .  Supreme C o u r t ,  where t h e  C h i e f  J u s t i c e  i s  n o m in a te d  

by t h e  P r e s i d e n t .  Due t o  t h i s  s e l e c t i o n  p r o c e s s ,  we would 

e x p e c t  t h a t  t h e  C h i e f  J u s t i c e  o f  t h e  M ich ig an  Supreme 

C o u r t  would be a  j u s t i c e  o f  somewhat m o d era te  v i e w s ,  a l 

though  c e r t a i n l y  a  member o f  t h e  power  b l o c ;  a  j u s t i c e
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h a v in g  a  h i g h  power  i n d e x ,  a l t h o u g h  n o t  n e c c e s a r i l y  t h e  

most p o w e r fu l  j u s t i c e  on t h e  C o u r t .  We s h a l l  h e r e  f o c u s  

on t h e  power and i n f l u e n c e  o f  t h e  C h i e f  J u s t i c e ,  s e e k i n g  

t o  d i s c e r n  any  c o n s i s t e n t  p a t t e r n s  o r  t e n d e n c i e s ,  D e th 

mers i n  1968,  Brennen i n  b o th  1969 and 1970 ,  and T.M. 

Kavanagh i n  1971-1973  were among t h e  most  p o w e r f u l  j u s 

t i c e s  on t h e  C o u r t  and a l l  members o f  t h e  c o n t r o l l i n g  power  

b l o c ,  th o u g h  n o t  n e c e s s a r i l y  t h e  most  p o w e r f u l  j u s t i c e ,

I t  a p p e a r s  t h a t  t h e  C h i e f  J u s t i c e s  were among t h e  most  

i n f l u e n t i a l  i n  t e r m s  o f  s u p p o r t ,  Dethmers  had h i s  h i g h 

e s t  p e r c e n t  o f  o p i n i o n s  becoming m a j o r i t y  and t h e  h i g h e s t  

on t h e  C o u r t ,  {80%) d u r i n g  h i s  y e a r  a s  C h i e f  J u s t i c e ,  

Brennen a l s o  had h i s  two h i g h e s t  p e r c e n t a g e s  o f  o p i n i o n s  

becoming m a j o r i t y  d u r i n g  h i s  two y e a r s  a s  C h i e f  J u s t i c e  

{ 50%) and t h e  t h i r d  h i g h e s t  on t h e  C o u r t  i n  e a c h  o f  t h o s e  

two y e a r s ,  T.M. Kavanagh had  h i g h e r  p e r c e n t a g e s  o f  o p i n 

io n s  becoming m a j o r i t y  i n  h i s  t h r e e  y e a r s  a s  C h i e f  J u s 

t i c e ,  and i n  h i s  f i r s t  y e a r  a s  C h i e f  J u s t i c e  had  t h e  h i g h 

e s t  on t h e  C o u r t  ( 7 5 ^ ) .  Looking  a t  t h e  p e r c e n t  o f  t i m e s  

i n  t h e  v o t i n g  m a j o r i t y  s e c t i o n  o f  T ab le  7 i s  a l s o  r e v e a l 

i n g ,  D e th m ers ,  i n  1 9 6 8 , w h i l e  C h ie f  J u s t i c e ,  had  t h e  s e c 

ond h i g h e s t  f i g u r e  on t h e  C o u r t  and h i s  h i g h e s t  f i g u r e  

f o r  any o f  h i s  y e a r s  i n  o u r  a n a l y s i s  (8 05?). B rennen ,  

i n  1969 a n a  1970,  w h i l e  he was C h ie f  J u s t i c e ,  had  t h e  

h i g h e s t  p e r c e n t a g e  i n  t h e  m a j o r i t y  on t h e  C o u r t  {8k% 

and 80%) w i t h  t h e  e x c e p t i o n  o f  T.G,  Kavnagh (89?S0 i n

R e p ro d u c e d  with perm iss ion  of th e  copyright ow ner.  F u r th e r  reproduction  prohibited without perm iss ion .



6 9

1 9 6 9 . These  v a l u e s  were a l s o  h i s  h i g h e s t  f o r  any o f  t h e  

s i x  t e r m s  c o v e r e d  by t h i s  a n a l y s i s ,  T.M. Kavanagh had 

h i s  t h r e e  h i g h e s t  r a n k i n g s  i n  p e r c e n t  o f  t i m e s  i n  m a j 

o r i t y  d u r i n g  t h e  t h r e e  y e a r s  he was C h i e f  J u s t i c e  and 

had one o f  t h e  h i g h e s t  f i g u r e s  on t h e  C o u r t  i n  each  o f  

t h o s e  t h r e e  y e a r s .  I t  a p p e a r s  f rom  t h e s e  f i n d i n g s  t h a t  

t h e r e  i s  a  t e n d e n c y  f o r  C h i e f  J u s t i c e s  t o  be i n  t h e  m a j 

o r i t y  and t h e  be i n f l u e n t i a l ,  i e . ,  t o  r e c e i v e  h ig h  s u p p o r t  

f o r  t h e i r  o p i n i o n s .  C h i e f  J u s t i c e s  a l s o  t e n d  t o  be a -  

mong t h e  most p o w e r f u l  j u s t i c e s  on t h e  C o u r t ,  T h i s  i s  

c o n s i s t e n t  w i t h  what  we have e a r l i e r  s u g g e s t e d  m igh t  be 

t h e  c a s e  due t o  t h e  way t h e  p o s i t i o n  o f  C h ie f  J u s t i c e  

on t h e  M ich ig an  Supreme C o u r t  i s  a c h i e v e d .
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P a t t e r n s  o f  Power and I n f l u e n c e  
i n

Unemployment Com pensa t ion  and C r i m i n a l  Cases

We w i l l  now examine t h e  power  i n d  i n f l u e n c e  s t r u c 

t u r e  o f  t h e  C o u r t  i n  two s u b s t a n t i v e  a r e a s ,  c r i m i n a l  p r o 

c e d u r e  and unemployment c o m p e n s a t io n ,  I t  was s u g g e s t e d  

e a r l i e r  t h a t  p a t t e r n s  o f  i n f l u e n c e  i n  c e r t a i n  s u b s t a n 

t i v e  a r e a s  d i f f e r  from t h e  o v e r a l l  p a t t e r n .  T h i s  m igh t  

be due t o  c e r t a i n  j u s t i c e s '  i n f l u e n c e  w i t h i n  c e r t a i n  a r e a s  

due t o  p a r t i c u l a r  e x p e r t i s e ,  e x p e r i e n c e ,  e t c .  We w i l l  

h e r e  be i n t e r s t e d  i n  d i s c u s s i n g  w h e t h e r  t h e  b a s i c  p a t 

t e r n s  found  e a r l i e r  w i l l  h o l d  w i t h i n  t h e s e  a r e a s ,  'We 

have s e l e c t e d  workman* c o m p e n s a t io n  and c r i m i n a l  p r o 

c e d u r e  c a s e s  b e c a u s e  t h e y  c o n s i t u t u e  two o f  t h e  most im

p o r t a n t  t y p e s  o f  c a s e s  coming b e f o r e  t h e  M ic h ig a n  Supreme 

C o u r t ,  Cases  o f  t h e s e  two a r e a s  c o n s t i t u t e d  n e a r l y  h a l f  

(92 c a s e s )  o f  t h e  nonunanimous  c a s e s  d e c i d e d  by t h e  Mich

ig a n  Supreme C o u r t  i n  t h e  1968-73 p e r i o d .  A d d i t i o n a l l y ,  

e s p e c i a l l y  i n  t h e  c a s e s  c o n c e r n i n g  c r i m i n a l  d e f e n d e n t s ,  

t h e y  o f f e r  a  c l u e  t o  t h e  p o l i t i c a l  p h i l o s o p h y  o f  t h e  j u s 

t i c e s ,  J u s t i c e s  t e n d i n g  t o  s i d e  w i t h  o r  a g a i n s t  c r im 

i n a l  d e f e n d a n t s  i n  c e r t a i n  c r i m i n a l  p r o c e d u r e  c a s e s  h a s  

been o f t e n  u s e d  w i t h i n  t h e  f i e l d  a s  a  means o f '  e v a l u a t i n g  

a  j u s t i c e ' s  p o s i t i o n  a l o n g  a  l i b e r a l - c o n s e r v a t i v e  con

t in u u m ,  T h is  i n f o r m a t i o n  c o n c e r n i n g  j u d g e s '  a t t i t u d e s ,  

w h i l e  n o t  a  main f o c u s  o f  t h i s  s t u d y ,  c a n ,  a s  a  b y - p r o -
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d u c t  o f  t h e  a n a l y s i s ,  shed  f u r t h e r  l i g h t  on t h e  i n t e r 

a c t i o n  p a t t e r n s  and a l s o  p r o v i d e  some j u s t i f i c a t i o n  f o r  

t h e  p o s i t i o n i n g  o f  b l o c s  i n  l e f t  o r  r i g h t  p o s i t i o n s  i n  

t h e  b l o c  a n a l y s i s .

T a b le  8 shows t h e  j u s t i c e s '  v a l u e s  on t h e  S h a p le y -  

S hub ik  I n d e x ,  t h e  p e r c e n t  o f  t i m e s  i n  m a j o r i t y ,  and t h e  

p e r c e n t  o f  v o t e s  i n  f a v o r  o f  b o th  unemployment compen

s a t i o n  o r  c r i m i n a l  d e f e n d e r  c a s e s  i n  t h e  f o u r  c o u r t s  un

d e r  a n a l y s i s .  I t  i s  c l e a r  f rom t h e  t a b l e  t h a t  i n  t h e  

1968 C o u r t ,  t h e  g e n e r a l  power and i n f l u e n c e  s t r u c t u r e  d i s 

c o v e r e d  p r e v i o u s l y  f o r  a l l  c a s e s ,  i s  s t i l l  e v i d e n t  and 

h o l d s  w i t h i n  t h e  two s u b s t a n t i v e  a r e a s .  The f o u r  r i g h t  

power  b l o c  j u s t i c e s ,  B la c k ,  Brennen ,  D e thm ers ,  and K e l l y ,  

have t h e  h i g h e s t  S h a p le y - S h u b ik  I n d i c e s  and t h e  h i g h e s t  

p e r c e n t  i n  t h e  m a j o r i t y .  The two most  p o w e r fu l  j u s t i c e s  

on t h e  C o u r t ,  i d e n t i f i e d  e a r l i e r ,  Dethmers  and K e l l y ,  con

t i n u e  t o  e v i d e n c e  t h e  g r e a t e s t  power and i n f l u e n c e  w i t h 

i n  t h e  two a r e a s ,  w i t h  b o t h  b e i n g  i n  t h e  m a j o r i t y  100?$ 

o f  t h e  t im e  i n  ea ch  a r e a  and h a v i n g  t h e  h i g h e s t  S h a p l e y -  

S hubik  I n d i c e s ,  ( . 1 9 3  and .213  f o r  K e l l y ;  .157 and .211 

f o r  D e th m e r s ) ,  f a r  above t h e  t h e o r e t i c a l  a v e r a g e  .125 ,  

S o u r i s ,  Adams, and Kavanagh,  t h e  t h r e e  j u s t i c e s  i d e n t 

i f i e d  e a r l i e r  a s  t h e  w e a k e s t  and l e a s t  i n f l u e n t i a l ,  a r e  

s t i l l  i n  t h a t  same r e l a t i v e  p o s i t i o n ,  w i th  t h e  l o w e s t  

v a l u e s  on t h e  C o u r t  on ea c h  m e a s u re .  The t a b l e  a l s o  i n 

d i c a t e s  v a s t  d i f f e r e n c e s  i n  p e r c e n t  o f  t i m e s  f a v o r i n g
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Table 8

A n a l y s i s  o f  S e l e c t e d  A reas ;  
Workman’ s C om pensa t ion  and C r im in a l  Cases  

M ich ig an  Suoreme Cour t  
1968

C r i m i n a l  Cases Workman' s Com oensa t ion Cases

'■J

r. g

-  -x
X

* . m —

ZZ C! •. *

u.  ̂ O 
L- •/- p

- - 1
r  • •

• - ?  X

i  *2 "2

Dethmers 17 100 .157 17 100 .211

Brennen 0 86 .193 17 100 .211

K e l l y 0 100 .193 20 100 .213

Black 0 100 .193 17 67 .136

T .?■!.
Kavanagh 86 29 .076 83 33 .067

Adams 50 57 .119 67 50 .095

O’H ara 0 86 .157 33 50 .103

S o u r i s 100 0 .100 100 0 .000

E n t i r e C our t  — iWo E n t i r e  C o u r t  — 17%
m F a v o r i n  F a v o r
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Table 8 ( c o n t . )

1969-70 Court

V = A
^ -  J  X V & >-0

^  7 5

i

J— >1/

Brennen 29 82 .177 40 60 .150

Dethmers 2E 76 .166 20 ^0 .083

K e lly 31 81 .181 20 ko .083

Black 6 59 .125 ti-0 60 .133

T
Kavanagh 9 6 59 .132 100 s o .183

Adams 59 76 .169 100 80 .183

T .G.
Kavanagh 100 36 .o77 100 100 .229

E n t i r e Court — E n t i r e  C ourt — 80 $
m F a v o r . in  Favor
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Table 8 ( c o n t . )

1971-72 Court

C r i m i n a l  Cases Workman's C om pensa t ion  Cases

0  i-r

f

C 3  > Z) Z>

> »
0 3  . ‘X

'r-i

• T  1  1 1 -  >

Kavanagh 92 90 .183 77 67 .122

Black 9 26 .051 100 100 .233

Adams 69 82 .167 50 33 .067

Brennen 17 33 .069 33 33 .056

r p  r> i  •  v j r  •

Kavanagh 97 79 .161 67 67 .122

Sw ainson 90 90 .183 100 100 .233

W i l l i a m s 78 95 .198 77 6? .167

E n t i r e  C o u r t  — 82v£ E n t i r e  C o u r t  — 1003
i n  F a v o r  i n  F a v o r
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Table 8 ( c o n t . )

1973 Court

C r i m i n a l  Cases Vr orkman • s Com oensa t ion  C ases

c_

\>V £
r> 'sL' 7j

i

-H N h h: ^  t
t
O—j —i X
w P " O

1 ' i<- 8

Kavanagh 83 75 .172 100 67 .139

Coleman 11 11 .028 17 33 .111

Levin 67 100 .219 100 100 .208

T.G.
Kavanagh 83 100 .256 100 67 .139

Swainson 79 75 .172 50 67 .167

V/i l l iam s 83 75 .172 100 67 .139

Brennen 17 33 .097 50 100 .2 5 0

E n t i r e  C o u r t  — QJfo E n t i r e  Cour t  — 6755
i n  F a v o r  i n  F a v o r
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e i t h e r  t h e  workman's  c l a i m s  o r  t h e  c r i m i n a l  d e f e n d a n t s  

i n  t h e  two t y p e s  o f  c a s e s .  S o u r i s ,  f o r  exam ple ,  v o te d  

i n  f a v o r  o f  t h e  c r i m i n a l  d e f e n d a n t  100%> o f  t h e  t im e  w h i le  

B rennen ,  K e l l y ,  B la c k ,  and O 'H ara  n e v e r  v o t e d  i n  h i s  

f a v o r .  U s in g  t h i s  measure  as  a  rough  i n d i c a t o r  o f  p o s 

i t i o n  on a  c o n s e r v a t i v e - l i b e r a l  co n t in u u m ,  i e , , r i g h t  o r  

l e f t  l e a n i n g ,  i t  i s  c l e a r  from t h e  t a b l e  t h a t  t h e  f o u r  

power  b lo c  j u s t i c e s  and O 'H ara  a r e  c l e a r l y  on t h e  r i g h t ,  

w h i l e  Kavanagh and S o u r i s  a r e  c l e a r l y  l e f t ,  Adams would 

h o l d  a  p o s i t i o n  somewhat i n  t h e  c e n t e r ,  o r  m id d le  o f  t h e  

r o a d ,  The Cour t  a s  a  w h o le ,  b e i n g  d om ina ted  by t h e  r i g h t ,  

v o t e d  i n  f a v o r  o f  c r i m i n a l  d e f e n d a n t s  o n ly  1 %̂ o f  t h e  t im e  

and in  f a v o r  o f  t h e  workman 's  c l a i m s  i n  workman 's  com

p e n s a t i o n  c a s e s  17% o f  t h e  t i m e .

In  t h e  1969-70 C o u r t ,  t h e  t a b l e  i n d i c a t e s  t h a t  t h e  

g e n e r a l  o v e r a l l  power  and i n f l u e n c e  p a t t e r n s  h o l d s  f o r  

c r i m i n a l  c a s e s .  Adams and T.K. Kavanagh have somewhat 

h i g h e r  v a l u e s  on t h e  two m ea su re s  t h a n  m igh t  be e x p e c t e d ,  

p r o b a b l y  due t o  t h e i r  g row ing  i n f l u e n c e  and power on t h e  

C o u r t ,  t h e  s u p p o r t  o f  T.G. Kavanagh,  and t h e  a b sen ce  of  

O ' H a r a ' s  s u p p o r t  f o r  t h e  power  b l o c  on a  now seven-man 

C o u r t ,  'This i s  r e f l e c t e d  i n  t h e  g r e a t e r  s u p p o r t  from 

t h e  C o u r t  a s  a  w h o le ,  f o r  c r i m i n a l  d e f e n d a n t s  (^7%),  I n  

t h e  workman 's  c o m p e n sa t io n  c a s e s ,  s u p r i s i n g l y ,  t h e  t h r e e  

most  p o w e r f u l  j u s t i c e s  i n d i c a t e d  by t h e  t a b l e  a r e  T.G. 

Kavanagh,  Adams, and T.K. Kavanagh,  t h e  t h r e e  w eakes t
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j u s t i c e s  i n  t h e  C o u r t  o v e r a l l  f o r  a l l  c a s e s .  T h i s  i s  

p r o b a b l y  due t o  t h e  f a c t  t h a t  t h e y  were an e x t r e m e l y  co 

h e s i v e  u n i t  i n  t h e s e  c a s e s ,  a l l  t h r e e  v o t i n g  100% o f  

t h e  t im e  i n  f a v o r  o f  t h e  workman’ s c l a i m ,  A l s o ,  t h e  new 

dynamics  o f  t h e  change t o  a  seven-man C o u r t  would n e c 

e s s i t a t e  o n ly  one v o t e  f rom t h e  o t h e r  power  f l o e  j u s t i c e s ,  

v/ho were n o t  a  c o h e s i v e  u n i t  i n  t h e s e  c a s e s ,  i n  o r d e r  t o  

make a  m a j o r i t y .  Thus ,  t h e  Cour t  a s  a  whole v o t e d  i n  

f a v o r  o f  workman 's  c l a i m s  i n  t h e s e  c a s e s  80^ o f  t h e  t i m e .  

These r e s u l t s  a r e  a l s o  q u e s t i o n a b l e  due t o  t h e  e x t r e m e ly  

s m a l l  amount o f  nonunanimous  workman 's  c o m p e n s a t io n  c a s e s  

in  t h i s  t e r m ,  o n ly  f i v e  c a s e s .

I n  t h e  1971-72 C o u r t ,  i t  i s  c l e a r  f rom t h e  t a b l e  

t h a t  t h e  g e n e r a l  power and i n f l u e n c e  p a t t e r n s  d e s c r i b e d  

p r e v i o u s l y  f o r  a l l  c a s e s  h o l d s  w i t h i n  t h e  c r i m i n a l  d e f 

e n d a n t  c a s e s  a r e a .  The f i v e  l e f t  power  b l o c  j u s t i c e s  had 

t h e  h i g h e s t  S h a p le y - S h u b ik  I n d i c e s  and were i n  t h e  m a j o r 

i t y  t h e  g r e a t e s t  p e r c e n t  o f  t h e  t i m e ,  B lack  and B rennen ,  

i d e n t i f i e d  a s  t h e  two w ea k e s t  C our t  members,  have t h e  

same p o s i t i o n  f o r  t h e s e  c a s e s ,  w i th  S h a p le y - S h u b ik  I n 

d i c e s  o f  .051  and , 0 6 9 , r e s p e c t i v e l y .  The s h i f t  t o  t h e  

l e f t  p r e v i o u s l y  d e s c r i b e d  i s  e v i d e n t  f rom t h e  t a b l e .  The 

new d ive-member  l e f t - p o w e r  b lo c  l e d  t h e  C o u r t  a s  a  whole 

t o  v o t e  i n  f a v o r  o f  t h e  c r i m i n a l  d e f e n d a n t  i n  82^ o f  

a l l  c a s e s ,  and ICO7& o f  t h e  t im e  f o r  t h e  workman i n  work

m a n 's  c o m p e n s a t io n  c a s e s .  I n d i v i d u a l l y ,  T .G.  Kavanagh
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a p p e a r s  t o  be t h e  most l e f t  j u s t i c e ,  w i th  97$ i n  f a v o r  o f  

c r i m i n a l  d e f e n d a n t s ,  'The ex t rem e  r i g h t  p o s i t i o n  o f  B lack  

an d  Brennen i s  e v i d e n t  from t h e i r  low p e r c e n t a g e s  i n  f a v o r  

o f  c r i m i n a l  d e f e n d a n t s ,  9% and 17%t r e s p e c t i v e l y .  Adams 

c a n  be s e e n  from t h e s e  f i g u r e s  a s  t h e  most  c e n t r a l  j u s 

t i c e  i n  t e r m s  o f  l e f t  and r i g h t  p o s i t i o n i n g ,  w i t h  69$

i n  f a v o r  o f  c r i m i n a l  d e f e n d a n t s ,
\

The p a t t e r n s  o f  power and i n f l u e n c e  w i t h i n  c r i m i n a l  

d e f e n d a n t  c a s e s  i n  t h e  1973 C our t  a g a i n  r e f l e c t e d  t h e  

g e n e r a l  o v e r a l l  p a t t e r n  f o r  a l l  c a s e s .  . The f o u r  l e f t  

pow er  b l o c  j u s t i c e s ,  i d e n t i f i e d  p r e v i o u s l y ,  T.M. Kav

a n a g h ,  Sw ainson ,  W i l l i a m s ,  and T.G,  Kavnagh,  have  t h e  

h i g h e s t  S h a p le y - S h u b ik  I n d i c e s  and p e r c e n t a g e s  i n  t h e  m a j 

o r i t y  w i t h i n  t h e  c r i m i n a l  c a s e  a r e a .  Coleman and L e v in ,  

i d e n t i f i e d  a s  t h e  two w e ak e s t  j u s t i c e s ,  c o n t i n u e  t o  h o l d  

t h a t  p o s i t i o n  w i t h i n  t h e  a r e a .  The C o u r t  a s  a  whole 

v o t e d  i n  f a v o r  o f  c r i m i n a l  d e f e n d a n t s  &J% o f  t h e  t i m e ,  due 

t o  t h e  s t r o n g ,  f iv e -m e m b er  l e f t  power b l o c  which  c o n t r o l l e d  

t h e  C o u r t ,  The t a b l e  i n d i c a t e s  t h a t  Coleman i s  i n  an 

ev en  f a r t h e r  r i g h t  p o s i t i o n  t h e n  Brennen ,  s u p p o r t i n g  c r i m 

i n a l  d e f e n d a n t s  o n ly  11% o f  t h e  t im e  compared t o  Brennen*s  

low 17%. Lev in  a p p e a r s  t o  be t h e  most  c e n t r a l  j u s t i c e  

f rom t h e s e  f i g u r e s  w i t h  a  s u p p o r t  f o r  c r i m i n a l  d e f e n d a n t s  

o f  6?%, The t a b l e  a l s o  r e i n f o r c e s  t h e  p r e v i o u s  f i n d i n g  

t h a t  T.G.  Kavanagh h a s  emerged a s  t h e  C o u r t ' s  most  pow er

f u l  j u s t i c e ,  In  c r i m i n a l  c a s e s  he h a s  t h e  h i g h e s t  S h a p le y -
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S h u b ik  I n d e x ,  an e x t r e m e l y  h i g h  . 2 6 5 . He was a l s o  i n  t h e  

m a j o r i t y  10015 o f  t h e  t i m e .  He a l s o  i s  i n  one o f  t h e  

f a r t h e s t  l e f t  p o s i t i o n s  a c c o r d i n g  t o  t h e s e  f i g u r e s ,  The 

number  o f  workman*s c o m p e n s a t io n  c a s e s  were t o o  few t o  

make any  r e l i a b l e  s t a t e m e n t s .  There  were o n l y  t h r e e  n o n -  

unanimous  c a s e s  i n  t h e  1973 t e r m .
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CHAPTER V 
SUMMARY AND CONCLUSIONS

T h i s  s tu d y  h a s  examined p a t t e r n s  o f  power and i n 

f l u e n c e  on t h e  M ich igan  Supreme C o u r t . be tween 1968 and 

1973 from t h e  s m a l l ’ g roup  p e r s p e c t i v e ,  I t  has  b r i e f l y  

rev iew ed  some of  t h e  f i n d i n g s  and i d e a s  of  s m a l l  group 

t h e o r y ,  w i t h  r e s p e c t  t o  power and i n f l u e n c e ,  and a num

b e r  of  s t u d i e s  of  . j u d i c i a l  b e h a v i o r .  T h i s  m a t e r i a l  has  

p r o v i d e d  a  fund  of  i d e a s  from which t o  draw, and t h e  

n e c e s s a r y  b ackground  f o r  t h e  p r e s e n t  r e s e a r c h .  We have 

d i s c e r n e d  t h e  p ro b lem s  and d i f f i c u l t i e s  of p e n e t r a t i n g  

t h e  C o u r t ' s  " p u r p l e  c u r t a i n " ,  i e . ,  of  d i s c e r n i n g  a s p e c t s  

o f  t h e  i n t e r a c t i o n  p r o c e s s  which  i s  c l o s e d  t o  o b s e r v a 

t i o n .  I t  was t h e  p o s i t i o n  of  t h i s  s t u d y  t h a t  p a t t e r n s  

of  power  and i n f l u e n c e  can  be d i s c e r n e d ,  however ,  f rom 

v o t i n g  and o p i n i o n  b e h a v i o r .  U s in g  t h i s  v o t i n g  and op

i n i o n  b e h a v i o r  a s  t h e  b a s i c  d a t a ,  we have a t t e m p t e d  t o  

d i s c e r r T t h e  o v e r a l l  power and i n f l u e n c e  s t r u c t u r e ,  and 

power  and i n f l u e n c e  p a t t e r n s  and r e l a t i o n s h i p s .  T h is  

s tu d y  h as  u t i l i z e d  b l o c  a n a l y s i s  t o  d e t e r m in e  b ro a d  p a t 

t e r n s  of  o v e r a l l  g r o u p i n g ,  and a  number  o f  m e a s u re s ,  

p r i m a r i l y  t h e  S h a p le y - S h u b ik  Power In d ex  and B a le s  S o l 

i d a r i t y  I n d e x ,  t o  d e t e r m in e  t h e  power and i n f l u e n c e  p o s 

i t i o n s  o f  i n d i v i d u a l  j u s t i c e s .  I t  h a s  a l s o  f o c u s e d  on 

t h e  chan g es  i n  power  and i n f l u e n c e  o f  t h e  j u s t i c e s  o v e r

30
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t i m e ,  a s  w e l l  a s  t h e  power and i n f l u e n c e  of  j u s t i c e s  i n  

r e l a t i o n  t o  two s u b s t a n t i v e  a r e a s ,  unemployment compen

s a t i o n  and c r i m i n a l  p r o c e d u r e  c a s e s ,

With r e g a r d  t o  t h e  o v e r a l l  s t r u c t u r e ,  t h e  b l o c  a n 

a l y s i s  i n d i c a t e d  t h a t  t h e r e  e x i s t e d  a m a jo r  d o m in a t in g  

b lo c  c o n t r o l l i n g  power  on ea ch  d i s t i n c t  " c o u r t "  a n a l y z e d .  

In  1968 t h r o u g h  1970,  t h e  b l o c  was r i g h t  o r i e n t e d ,  w h i l e  

in  1971 -1 9 7 3 ,  i t  was a  l e f t  o r i e n t e d  b l o c ,  In  none of  

t h e  c o u r t s  i n v e s t i g a t e d  was t h e r e  a  d i s t i n c t  c o h e s i v e  

d i s s e n t i n g  b l o c ,  g e n e r a l l y  o n ly  a d i s s e n t i n g  p a i r .  Mem

b e r s  of  t h e s e  b l o c s  and t h e  e x t e n t  o f  t h e i r  i n t e r a g r e e 

ment was i n d i c a t e d .

The v a r i o u s  m ea s u re s  o f  i n d i v i d u a l  power and i n 

f l u e n c e  r e v e a l e d  t h a t  t h e r e  was c l e a r  d i f f e r e n c e s  between 

t h e  power and i n f l u e n c e  of  c o u r t  members.

The power  and i n f l u e n c e  r a n k i n g s  o f  t h e  j u s t i c e s  

r e s u l t i n g  from t h e  a p p l i c a t i o n  of t h e s e  m e a su re s  was con

s i s t e n t  w i t h  t h e  pow er  r e l a t i o n s h i p s  and g r o u p in g s  i n 

d i c a t e d  by t h e  b lo c  a n a l y s i s ,  The power  o r  i n f l u e n c e  p o s 

i t i o n s  of  t h e  j u s t i c e s  was g e n e r a l l y  c o n s i s t e n t  a c r o s s  

t h e  v a r i o u s  m easu res  u s e d .  The p o s i t i o n  o f  eac h  j u s t i c e  

on e a c h  " c o u r t "  w i t h  r e g a r d  t o  amount o f  power and i n 

f l u e n c e  was a b l e  t o  be d e t e r m in e d .  These  p o s i t i o n s  of  

power  and i n f l u e n c e  were g e n e r a l l y  found  t o  h o ld  con 

s t a n t  w i t h i n  s p e c i f i c  s u b s t a n t i v e  a r e a s ,  i e , ,  c r i m i n a l  

p r o c e d u r e  and unemployment co m p e n sa t io n  c a s e s .  Thus ,
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t h e  s tu d y  found  no u n iq u e  p a t t e ' m s  w i t h  r e g a r d  t o  s p e c 

i f i c  a r e a s .

The a n a l y s i s  o f  t h e  changes  i n  t h e  power and i n 

f l u e n c e  o f  t h e  j u s t i c e s  r e v e a l e d  no c o n s i s t e n t  p a t t e r n s .  

Some o f  t h e  j u s t i c e s  showed a  s t e a d y  i n c r e a s e  i n  power 

o v e r  t i m e ,  w h i l e  o t h e r s  d e c r e a s e d .  In  o t h e r  c a s e s ,  t h e  

j u s t i c e s '  power f l u c t u a t e d  o v e r  t i m e .  There  was no p a t 

t e r n  r e v e a l e d  i n  t h i s  a n a l y s i s  o f  t h e  power o f  j u s t i c e s  

n e a r  t h e  end o f  t h e i r  c a r e e r  on t h e  c o u r t .  An examin

a t i o n  o f  t h e  b e h a v i o r  o f  f re sh m an  j u s t i c e s  i n d i c a t e d  t h a t  

t h e  s i x  j u s t i c e s  examined j o i n e d  t h e  m a j o r i t y  an  u n u s u a l 

l y  h ig h  p e r c e n t  o f  t h e  t i m e ,  f a r  above t h e  c o u r t  a v e r a g e .  

Thus ,  i n  t h i s  c a s e ,  some s u p p o r t  was i n d i c a t e d  f o r  t h e  

i d e a  t h a t  t h e r e  i s  a  t e n d e n c y  f o r  f re sh m an  j u s t i c e s  t o  

j o i n  t h e  m a j o r i t y .  A r e v ie w  of  t h e  power and i n f l u e n c e  

o f  t h e  t h r e e  C h i e f  J u s t i c e s  r e v e a l e d  t h a t  t h e y  were among 

t h e  most p o w e r f u l  c o u r t  members and a  member o f  t h e  power 

b lo c  and were i n  t h e  m a j o r i t y  a  g r e a t  amount o f  t h e  t i m e .  

They a l s o  r e c e i v e d  a  h ig h  amount o f  s u p p o r t  f o r  t h e i r  

o p i n i o n s .

T h i s  r e s e a r c h  a l s o  r e v e a l e d  t h a t  t h e r e  was a  g r e a t  

amount o f  s t a b i l i t y  and c o n s i s t e n c y  on t h e  M ich ig an  Sup

reme C o u r t  be tw een  1968 and 1973* Changes i n  t h e ' c o u r t  

s t r u c t u r e  were l a r g e l y  due t o  changes  i n  p e r s o n n e l  r a t h e r  

t h a n  t o  changes  o f  i n d i v i d u a l  members.  The power and i n 

f l u e n c e  p o s i t i o n s  o f  t h e  new members o f  t h e  c o u r t  a p p e a r s
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t o  be a  p r o d u c t  o f  t h e  r e l a t i o n s h i p  o f  h i s  b e l i e f s ,  op

i n i o n s ,  a t t i t u d e s ,  c h a r a c t e r i s t i c s ,  e t c . ,  w i th  t h o s e  o f  

t h e  o t h e r  members o f  t h e  c o u r t .  These r e l a t i o n s h i p s  

s h o u ld  d e t e r m in e  w h e t h e r  a  new j u s t i c e  j o i n s  t h e  m a jo r 

i t y  o r  t a k e s  a  d i s s e n t i n g  r o l e .  L a t e r  i n t e r a c t i o n  c o u ld  

a l t e r  t h i s  p a t t e r n  and a  j u s t i c e ' s  p e r s o n a l  p e r s u a s i v e 

n e s s  and i n f l u e n c e  m ig h t  have an im pac t  o v e r  t im e  on t h e  

c o u r t  p a t t e r n s .

T h i s  s t u d y ,  w i t h  i t s  b a s i c  ap p ro ac h  and m ethods ,  

does  p r o v id e  a  good d e a l  o f  i n f o r m a t i o n  a b o u t  power and 

i n f l u e n c e  on t h e  M ich igan  Supreme C o u r t  f rom 1968 t o  

1973* T h i s ,  how ever ,  i s  i n f o r m a t i o n  ab o u t  a  s p e c i f i c  

c o u r t  d u r in g  a  s p e c i f i c  p e r i o d .  I t  may a l s o  be s u g g e s 

t i v e  o f  q u e s t i o n s  and o t h e r  l i n e s  o f  a p p ro a c h  f o r  f u r 

t h e r  r e s e a r c h ,  and m ig h t  a l s o  imply t h e  e x i s t e n c e  o f  

some b a s i c  b e h a v i o r a l  p r i n c i p l e s  o r  t e n d e n c i e s  a p p l i c 

a b l e  t o  o t h e r  c o u r t s .  However,  i t  i s  i m p o s s i b l e  t o  c o n 

f i d e n t l y  g e n e r a l i z e  f rom  t h e  s p e c i f i c  f i n d i n g s  t o  such  

p r i n c i p l e s  o r  t e n d e n c i e s .  T h i s  i s  due t o  a  number  o f  

f a c t o r s ,  among which a r e  t h e  l i m i t e d  number  o f  te rm s  and 

c a s e s  i n v e s t i g a t e d ,  and p e r h a p s  t h e  u n iq u e  n a t u r e  o f  t h e  

M ich igan  Supreme C o u r t .  More i m p o r t a n t l y ,  i t  i s  p a r t l y  

due t o  t h e  r e l a t i o n a l  n a t u r e  o f  t h e  phenomenon i n v e s t 

i g a t e d ,  i e . ,  t h e  e x i s t e n c e ,  t y p e ,  and amount o f  power and 

i n f l u e n c e  i s  due t o  c h a r a c t e r i s t i c s  o f  t h e  r e l a t i o n s h i p  

between two e n t i t i e s ,  e i t h e r  two i n d i v i d u a l s ,  two g r o u p s ,
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o r  an  i n d i v i d u a l  and a g r o u p .  The n e e d s  and w an ts  of  

e a c h ,  and t h e  a b i l i t y  t o  p r o v i d e  s a t i s f a c t i o n  f o r  them, 

i s  t h e  key  c o n s i d e r a t i o n .  Thus ,  one i n d i v i d u a l  m igh t  

p o s s e s  a  g r e a t  d e a l  o f  power  and i n f l u e n c e  i n  one group  

and n o t  i n  a n o t h e r ,  o r  o v e r  one i n d i v i d u a l  and n o t  o v e r  

a n o t h e r .  T h i s  a s p e c t  was e v i d e n t  i n  t h e  change  i n  power 

and i n f l u e n c e  o f  i n d i v i d u a l ,  j u s t i c e s  on t h e  M ic h ig a n  Sup

reme C o u r t .  The ch an g e s  o c c u re d  p r i m a r i l y  when t h e  group 

membership  o f  t h e  c o u r t  c h a n g e d .  J u s t i c e  B rennen ,  f o r  

exam ple ,  p o s s e s s e d  a  g r e a t  d e a l  o f  power and i n f l u e n c e  

on t h e  r i g h t - d o m i n a t e d  1968-1970 C o u r t ,  b u t  l i t t l e  power 

and i n f l u e n c e  on t h e  l e f t - d o m i n a t e d  1971-1972 C o u r t ,  

which had  a  d i f f e r e n t  m em bersh ip .  The change  i n  B ren-  

n e n ' s  power  and i n f l u e n c e  was n o t  due t o  a  change i n  

Brennen h i m s e l f ,  b u t  t o  a  change i n  t h e  r e l a t i o n s h i p ,  

and t h e  i n t e r a c t i o n ,  be tween  him and t h e  C o u r t .  The 

b e h a v i o r  o f  c o u r t  members i n  r e l a t i o n  t o  t h e  power  and 

i n f l u e n c e  d im e n s io n  a p p e a r s  t o  be p r i m a r i l y  a  r e s u l t  o f  

t h e  u n iq u e  i n t e r a c t i o n  o f  t h e  members o f  t h e  c o u r t ,  

r a t h e r  t h a n  o f  i n d i v i d u a l  c h a r a c t e r i s t i c s  o r  a t r i b u t e s  

o f  power  o r  i n f l u e n c e .

S t u d i e s  o f  t h e  j u d i c i a l  b e h a v i o r  o f  s p e c i f i c  c o u r t s  

u s i n g  t h e  s m a l l  g ro u p  p e r s p e c t i v e  such  a s  t h i s  one ,  and 

ones even  more e x t e n s i v e ,  a r e  p e r h a p s  l e s s  v a l u a b l e  in  

g e n e r a t i n g  g e n e r a l  b e h a v i o r a l  p r i n c i p l e s  t h a n  b a s i c  sm a l l  

g roup  r e s e a r c h ,  u s i n g  e x p e r i m e n t a l  g r o u p s .  I t  would p r o 

R e p ro d u c e d  with perm iss ion  of th e  copyright ow ner.  F u r th e r  reproduction  prohibited without perm iss ion .



85

b a b l y  n o t  be so  i f  i t  were p o s s i b l e  t o  o b se rv e  and s tu d y  

t h e  i n t e r a c t i o n  p r o c e s s  o f  c o u r t s ,  b u t  b ec au se  t h e  i n t e r 

a c t i o n  i s  n o t  o b s e r v a b l e ,  i t  i s  d i f f i c u l t  t o  i d e n t i f y  

from t h e  b a s i c  d a t a  o f  v o t i n g  and o p i n i o n s ,  b e h a v i o r a l  

t e n d e n c i e s  and p r o c e s s e s  which m ig h t  be t r u e  o f  c o u r t s  

and ju d g e s  i n  g e n e r a l .  The g r e a t e s t  v a l u e  o f  such s t u 

d i e s  m ig h t  be i n  d e t e r m i n i n g  w h e th e r  o r  n o t  t h e  b e h a v i o r a l  

t e n d e n c i e s  and p r o c e s s e s  s u g g e s t e d  by s m a l l  g roup  t h e o r y  

a r e  e v i d e n t  i n  t h e  r e s u l t i n g  b e h a v i o r  o f  ju d g e s  and c o u r t s ,  

a s  d i s c e r n e d  t h r o u g h  v o t i n g  and o p i n i o n  b e h a v i o r ,  a s  w e l l  

as  f rom any i n f o r m a t i o n  t h a r  i s  a v a i l a b l e  r e g a r d i n g  t h e  

i n t e r a c t i o n  o f  ju d g e s  on a  c o u r t .  With  t h e  a c c u m u l a t i o n  

o f  a  l a r g e  body o f  such  r e s e a r c h  on t h e  d i f f e r e n t  b e h a v 

i o r a l  a s p e c t s  o f  a  g r e a t  many d i f f e r e n t  c o u r t s ,  i t  c o u ld  

be d e t e r m in e d  w h e t h e r  c o u r t s  o p e r a t e  and f u n c t i o n  a s  

s m a l l  g ro u p s  o r  w h e t h e r  t h e y  a r e ‘a  u n iq u e  t y p e  of  g ro u p .

I f  i n d e e d  c o u r t s  f u n c t i o n  a s  s m a l l  g r o u p s ,  as  we would 

e x p e c t ,  we c o u l d  t h e n  be b e t t e r  a b l e  t o  make i n f e r e n c e s  

a b o u t  t h e  i n t e r a c t i o n  which i s  h i d d e n ,  and r e l a t e  t h e s e  

p r o c e s s e s  t o  t h e  d a t a  o f  v o t e s  and o p i n i o n s  and p r o v i d e  

e x p l a n a t i o n s  o f  such  d a t a .  We would a l s o  be more c o n 

f i d e n t  t h a t  t h e  p r o c e s s e s  and i n t e r a c t i o n  which a r e  h i d 

den from o b s e r v a t i o n  a r e  t h o s e  which  a r e  i d e n t i f i e d  i n  

s m a l l  g roup  t h e o r y .

I n  r e g a r d  t o  t h e  p r e s e n t  s t u d y ,  I  would s u g g e s t  

t h a t ,  i n  f u r t h e r  r e s e a r c h ,  i n  o r d e r  t o  more a d e q u a t e l y
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i n v e s t i g a t e  t h e  dynam ics  o f  t h e  c h an g es  i n  power and i n 

f l u e n c e ,  a  l o n g e r  p e r i o d  o f  t im e  be exam ined ,  A l s o ,  a  

g r e a t e r  number o f  c a s e s  would b e t t e r  p r o v i d e  a  compar

i s o n  b e tw een  t h e  b e h a v i o r  p a t t e r n s  w i t h i n  s p e c i f i c  a r e a s  

and  t h e  o v e r a l l  b e h a v i o r  p a t t e r n s .  A co m p ar i so n  between 

p a t t e r n s  o f  pow er  and i n f l u e n c e  o f  d i f f e r e n t  c o u r t s  

would a l s o  be v a l u a b l e ,  I  would s u g g e s t ,  w i th  r e g a r d  t o  

m e th o d o lo g y ,  t h a t  f u r t h e r  s t u d i e s  c o n c e r n i n g  power  and 

i n f l u e n c e  p a t t e r n s  on a  c o u r t  f o c u s  p r i m a r i l y  on i n t e r 

a g re em en t  m a t r i c e s  i n  r e l a t i o n  t o  t h e  I n t e r - I n d i v i d u a l  

S o l i d a r i t y  In d ex  and i t s  d e r i v e d  m e a s u r e s .  The S h a p le y -  

Sh u b ik  I n d e x ,  w h i l e  m e a s u r in g  a  j u d g e s  t e n d e n c y  t o  be 

i n  t h e  m a j o r i t y ,  f a i l s  t o  a d e q u a t e l y  d i s t i n g u i s h  be tween 

j u s t i c e s  w i t h  r e a l  power  and i n f l u e n c e ,  and t h o s e  s im

p l y  f o l l o w i n g  t h e  m a j o r i t y  o f  t h e  c o u r t  and v o t i n g  w i th  

i t ,  The I S I  g e t s  a t  t h e  i m p o r t a n t  f a c t o r  o f  s u p p o r t  

f o r  ones o p i n i o n s  t h a t  i s  v i t a l  t o  power  and i n f l u e n c e ,  

and which t h e  S h a p l e y - S h u b i k  I n d e x  does  n o t  m e a s u re ,  I t  

b e t t e r  d i s t i n g u i s h e s  be tw een  a  ju d g e  who i s  t r u l y  i n 

f l u e n t i a l  and one who i s  m e r e ly  v o t i n g  w i th  a n o t h e r  

p o w e r f u l  ju d g e .

I n  summary, t h e  v a l u e  o f  t h e  p r e s e n t  s t u d y  and ones  

l i k e  i t ,  done f rom  a s m a l l  g roup  p e r s p e c t i v e ,  l i e  p r i m a r 

i l y  i n  p r o v i d i n g  s p e c i f i c  i n f o r m a t i o n  and i n s i g h t  r e 

g a r d i n g  s p e c i f i c  c o u r t s  d u r i n g  a  s p e c i f i c  p e r i o d ,  In  

a d d i t i o n  t o  t h i s  l i m i t e d  p u r p o s e ,  a  s tu d y  o f  t h i s  k in d
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adds  t o  t h e  body o f  r e s e a r c h  o f  j u d i c i a l  b e h a v i o r .  T h i s  

body o f  r e s e a r c h  c o v e r i n g  many c o u r t s  o v e r  many d i f f e r e n t  

p e r i o d s  can  t h e n  be r e l a t e d  t o  s m a l l  group t h e o r y ,  I t  

i s  i n  t h i s  way t h a t  b e h a v i o r a l  t e n d e n c i e s  and p r o c e s s e s  

w i th  b r o a d e r  a p p l i c a t i o n  t o  c o u r t s  and ju d g e s  in  gen

e r a l  can  be found  and l e a d  t o  a  c l e a r e r  u n d e r s t a n d i n g  

o f  c o u r t  b e h a v i o r .
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